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BRUSSELS, DECEMBER 12, 2012 

 

Alert Memo 

State Aid Modernization:  
The Commission Lays First Cornerstones 

I. OVERVIEW 

On December 5, 2012, the Commission issued an important package of proposals to 
amend Council Regulation 659/1999 governing State aid procedure1 (the “Procedural 
Regulation”) and Council Regulation 994/982 (the “Enabling Regulation”), which allows the 
Commission to exempt certain categories of State aid from the requirement of prior 
notification.  These proposals constitute the first step of the Commission’s State Aid 
Modernization initiative, which was outlined in a Communication of May 8, 2012, and aims 
at (i) fostering economic growth; (ii) focusing the Commission’s enforcement activities on 
the most significant cases for the single market; and (iii) streamlining rules and allowing for 
a faster decision-making process in the field of State aid.3  

II. THE REFORM OF STATE AID PROCEDURE 

The proposed amendments to the Procedural Regulation address two objectives: (i) 
to improve the handling of complaints; and (ii) to strengthen the Commission’s means of 
gathering market information.  They are very similar to the corresponding provisions already 
applied in the fields of antitrust and merger control under Regulations 1/2003 and 
139/2004.4   

As regards the handling of complaints, under the current legal framework the 
Commission is obliged to investigate and adopt a decision on any complaint brought by a 
                                                 
1  Council Regulation No 659/1999 of 22 March 1999 laying down detailed rules for the application of Article 93 of the 

EC Treaty. 

2  Council Regulation No 994/98 of 7 May 1998 on the application of Articles 92 and 93 of the Treaty establishing the 
European Community to certain categories of horizontal State aid. 

3  COM(2012) 209 final, para. 8. 

4  Council Regulation No 1/2003 of 16 December 2002 on the implementation of the rules laid down in Articles 81 and 
82 of the Treaty; Council Regulation No 139/2004 of 20 January 2004 on the control of concentrations between 
undertakings. 

www.clearygottlieb.com


 

 

2 

 

third party (Articles 10 and 13 Procedural Regulation), even if the complaint is not 
sufficiently substantiated.5  The Commission proposes to set formal requirements in order to 
increase the quality of the complaints.  In particular, under the proposed amendments the 
Commission would be obliged to adopt a decision only if complainants (i) submit a certain 
amount of compulsory information and (ii) demonstrate that they are interested parties with 
a legitimate interest in lodging a complaint.6  The proposed amendment confers on the 
Commission the power to adopt implementing provisions concerning “the form, content and 
other details of complaints submitted.”7 

In order to provide an alternative to complaints before the Commission in the 
enforcement of State aid rules, the proposed amendments also strengthen the role of national 
courts.  In particular, the proposal acknowledges national courts’ right to obtain information 
or request information from the Commission on the application of State aid rules (proposed 
Article 23a (1) Procedural Regulation) and introduces the right for the Commission to make 
submissions to national courts in written or oral form (proposed Article 23a (2) Procedural 
Regulation). 

The Commission also proposes a significant extension of its powers to gather 
information in State aid cases, which would allow it to request information from third 
parties, coupled with the possibility to impose fines.  Under the current legal framework the 
Commission in State aid proceedings is largely dependent on information provided by 
Member States and can only ask for comments from third parties (i.e., undertakings such as 
the aid beneficiary or its competitors, industry associations, other Member States) when it 
opens a formal investigation procedure.  Even in such formal proceedings the Commission 
can only rely on voluntary submissions, since third parties are not obliged to reply to its 
requests for information.  The proposed amendments introduce two new types of requests 
that could be addressed to third parties when the formal investigation procedure is opened: 

• Simple requests for information (proposed Article 6a (3) Procedural 
Regulation).  Undertakings or associations of undertakings receiving a simple 
request for information could be imposed a fine not exceeding 1% of total 
turnover for supplying incorrect or misleading information in response to 
such request (proposed Article 6b (1)(a) Procedural Regulation).  If the third 
party chose, however, not to provide any information, or to provide only 

                                                 
5  COM(2012) 725 final, p. 4. 

6  COM(2012) 725 final, p. 5, and proposed Articles 20 (2) and 27 Procedural Regulation.  

7  COM(2012)725 final, proposed Article 27 (c) Procedural Regulation. 
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partial information in response to this type of request, no fine could be 
imposed.  

• Commission decision requesting information (proposed Article 6a (4) 
Procedural Regulation).  Undertakings or associations of undertakings 
receiving a Commission decision requesting information could be imposed a 
fine not exceeding 1% of total turnover for supplying incorrect, incomplete, 
or misleading information or for not supplying the information within the 
specified time limit (proposed Article 6b (1)(b) Procedural Regulation).  In 
contrast to simple requests, the addressee of such a request for information 
would thus also face a fine if it refrained from responding to the 
Commission’s request.  In addition to such fines, the Commission could also 
impose periodic penalty payments not exceeding 5% of average daily 
turnover for each working day of delay from the date established in the 
decision (proposed Article 6b (2) Procedural Regulation).   

The Court of Justice would have unlimited jurisdiction to review any fines or 
periodic penalty payments imposed by the Commission (proposed Article 6b (6) Procedural 
Regulation).  The proposed amendment to the Procedural Regulation itself does not limit the 
kind of information that could be the subject of the Commission’s requests.  However, the 
Commission indicates in its proposal that the information sought should be readily available 
to the market actors and consist in particular of factual market data (e.g., market size, market 
shares) and company data (e.g., cost structure, profits, ownership and control) as well as a 
facts-based analysis of the functioning of the market (e.g., established practices, entry 
barriers, cost of entry, growth rates), the likely impact of the aid on the beneficiary, and an 
assessment of proposed remedies or compensatory measures.8 

Professional secrets contained in information provided by third parties under this 
new procedure would be protected, for instance by aggregating sensitive data or requesting 
third parties’ permission before disclosing the information to the Member State and in the 
decision.  The Commission may, however, decide to disclose information that it considers is 
not protected by professional secrecy, after leaving the party a period of no less than one 
month to seek legal remedies (i.e., interim measures) (proposed Article 7(9) Procedural 
Regulation).   

Finally, as in antitrust matters, the Commission also proposes to introduce a tool 
enabling it to investigate entire sectors of the economy under State aid rules.  To allow for 

                                                 
8  COM(2012) 725 final, p. 8 s. 



 

 

4 

 

such sectoral investigations, the Commission would be entitled to examine information from 
whatever source regarding alleged unlawful aid (proposed Article 10 (1) Procedural 
Regulation).  Importantly, the duties of third parties to reply to information requests outlined 
above would be extended to such sector inquiries by way of reference (proposed Article 
10 (2) Procedural Regulation).  

III. THE EXTENSION OF GROUP EXEMPTIONS 

In the existing Enabling Regulation the Council has conferred powers on the 
Commission to adopt “group exemptions” to declare compatible with the Treaty certain 
categories of State aid and exempt such aid from the prior notification requirement.  The 
categories involved include aid in favor of SMEs, research and development, regional aid, 
environmental protection, and employment and training.   

In its proposed amendment, the Commission suggests significantly to expand this list 
of possible group exemptions.  Specifically, the Commission proposes to extend the 
possibilities to “group exempt” State aid to the following heterogeneous categories: 

• Culture and heritage conservation; 
• Making good the damage caused by natural disasters; 
• Making good the damage caused by certain adverse weather conditions in 

fisheries; 
• Forestry and promotion of certain food products; 
• Conservation of marine biological resources; 
• Amateur sports; 
• Residents of remote regions, for transport; 
• Coordination of transport or reimbursement for the discharge of certain 

public service obligations; and 
• Certain broadband infrastructure (including civil engineering works and 

passive broadband infrastructure). 

Importantly, the adoption of this proposed amendment of the Enabling Regulation 
would not entail an automatic exemption from the notification requirement for State aid 
falling in one of these categories.  It would simply confer on the Commission the power (but 
not the obligation) to adopt such block exemptions.  The Commission has indicated that it 
intends to use the new competences only gradually, when experience acquired is sufficient 
to allow for a definition of clear compatibility criteria for certain types of aid measures.9 
This is in line with the Commission’s approach under the current Enabling Regulation, 
                                                 
9  COM(2012) 730 final, p. 2. 
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where the block exemptions have only been adopted between 4 and 10 years after the 
adoption of the initial Enabling Regulation.   

IV. OUTLOOK 

In order to be valid, the proposed amendments have to be adopted by the Council, 
after consultation of the European Parliament.  The Commission has indicated its 
expectation that the changes would be adopted in 2013, together with further projects that 
are part of the State Aid Modernization initiative.   

* * * 

For additional information, please feel free to contact any of your regular contacts at 
the firm or any of our partners and counsel listed under antitrust and competition in the 
“Practices” section of our website (www.clearygottlieb.com) if you have any questions. 
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