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JANUARY 2, 2012 

Alert Memo 

President Obama Signs New US Sanctions 
Targeting Foreign Banks Dealing with Iran 

On December 31, 2011, the President signed the National Defense Authorization Act 
for Fiscal Year 2012 (the “Act”) into law.  The Act includes a provision expanding CISADA’s 
sanctions against foreign banks dealing with the Iranian financial sector by providing a ban 
on U.S. correspondent relationships for any financial institution that “has knowingly 
conducted or facilitated any significant financial transaction with the Central Bank of Iran.”1  
However, the application of the sanctions is subject to enforcement discretion, and the new 
law contains several important potential exceptions relating to Iranian oil transactions that 
make the extent to which such transactions will be targeted unclear. 

Previously, while dealings with most Iranian banks carried the threat of loss of 
access to U.S. correspondent accounts, dealings with the Central Bank of Iran in non-U.S. 
currency outside the United States did not, unless the underlying transaction related to: 
developing or expanding Iran’s capacity to produce or refine oil, the importation of refined 
products, or weapons of mass destruction.  Now, beginning 60 days from enactment of the 
Act, any private foreign financial institution that “knowingly conduct[s] or facilitate[s] any 
significant financial transaction” with the Central Bank of Iran, could be designated for 
sanctions by the President.2  (Significant transactions with other major Iranian banks were 
already sanctionable under CISADA and the Iranian Financial Sanctions Regulations; as a 
result, the Central Bank of Iran was the primary remaining gateway for Iranian financial 
transactions for many foreign financial institutions.)3  These sanctions would prohibit the 
targeted financial institution from opening, and prohibit or place strict conditions upon 
maintaining, a correspondent or payable-through account in the United States, effectively 
closing off access to the U.S. financial system, including U.S. dollar clearing transactions.  
For financial institutions owned or controlled by a foreign government, such as foreign 
central banks, sanctions may be imposed only if the institution engages in a transaction for 

                                                 
1 “CISADA” refers to the Comprehensive Iran Sanctions, Accountability, and Divestment Act of 2010, which amended the Iran 
Sanctions Act of 1996.  For more detail on CISADA, including the recent Executive Order that effectively expanded its scope, 
please see our July 6, 2010 memorandum, available at  
http://www.cgsh.com/president_obama_signs_new_iran_sanctions_into_law/, and our November 22, 2011 memorandum, 
available at http://www.cgsh.com/u_s_expands_sanctions_against_iran/. 

2 Act § 1245(d)(1). 

3 For more detail on the IFSR, please see our April 28, 2011 memorandum, available at 
http://www.cgsh.com/fincen_proposes_regulations_to_implement_cisada_provision_involving_non-us_banks/. 
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the sale or purchase of petroleum or petroleum products with Iran after 180 days from 
enactment of the Act.4    

However, there are several provisions in the Act that provide for exceptions and 
waivers of the application of the statute, particularly for purchases of Iranian oil: 

• Beginning 90 days after enactment of the Act, the Administration will make a 
periodic determination as to whether the price and supply of non-Iranian petroleum 
products are sufficient to permit those purchasing Iranian petroleum products to 
significantly reduce the volume of purchases.  If not, then the foreign financial 
institution would not be subject to sanction for conducting or facilitating a financial 
transaction for the purchase of Iranian petroleum products.5   

• Even if there is adequate global supply of petroleum products to permit a significant 
reduction in purchasing, if the President determines that the country with primary 
jurisdiction over a foreign financial institution has significantly reduced its purchases 
of Iranian crude oil, the foreign financial institution will not be subject to sanctions.6   

• The President is authorized to waive the imposition of sanctions for successive 120-
day periods, whether or not the transactions relate to Iranian oil, if he determines 
that “such a waiver is in the national security interest of the United States,” although 
any such waiver must be reported to Congress with an explanation.7  (The final 
language replaces language in the original version of the bill requiring that the 
President determine that the waiver is “vital to the national security of the United 
States,” and the change appears designed to provide the President with additional 
policy flexibility.)  The statutory language does not restrict waivers to a case-by-case 
basis, and the related reporting requirement discusses “any concrete cooperation 
the President has received or expects to receive as a result of the waiver.”  This 
provision could provide the President with significant flexibility to waive the threat of 
sanctions with respect to particular institutions, or potentially entire countries or 
groups of countries.  As the imposition of sanctions against financial institutions from 
major economies that are significant purchasers of Iranian oil (and, in some cases, 
significant exporters of goods to Iran to balance those transactions) is likely to be a 
significant political issue, and the U.S. administration has been careful to attempt to 
build broad international support for sanctions against Iran, this flexibility could be 
significant.   

• Finally, as under the Iran Sanctions Act (as amended by CISADA), the imposition of 
sanctions is not automatic.  While the Administration has certainly become more 

                                                 
4 Act § 1245(d)(3). 

5 Act § 1245(d)(4)(B). 

6 Act § 1245(d)(4)(D). 

7 Act § 1245(d)(5). 
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active in imposing sanctions under CISADA than under the original Iran Sanctions 
Act, and Congressional scrutiny is more intense, deciding which institutions to target 
will still be a matter of discretion.  Furthermore, under CISADA the U.S. authorities 
have often engaged with institutions conducting transactions of concern prior to 
initiating formal sanctions proceedings, and that trend could continue. 

The Act contains a number of other provisions of lesser importance, primarily 
codifying by statute sanctions freezing the assets of Iranian financial institutions within the 
United States (which already applied to the major Iranian institutions listed as Specially 
Designated Nationals) and designating the financial sector of Iran as a “jurisdiction of 
primary money laundering concern” under Section 311 of the USA PATRIOT Act.8  

If you have any questions, please feel free to contact any of your regular contacts at 
the Firm, or Ken Bachman, Paul Marquardt, or Rick Bidstrup of our Washington office, 
listed on our website at http://www.clearygottlieb.com. 

 

CLEARY GOTTLIEB STEEN & HAMILTON LLP 

 

                                                 
8 For additional information on this designation, please see our November 22, 2011 Memorandum, available at 
http://www.cgsh.com/u_s_expands_sanctions_against_iran/. 
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