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On February 13, 2009, the House of Representatives and the Senate passed the economic stimulus
bill (H.R. 1) known as “The American Recovery and Reinvestment Act of 2009.” President Obama
is expected to sign the bill into law on Tuesday, February 17, 2009. The bill will significantly
rewrite the origina executive compensation and corporate governance provisions of Section 111 of
the Emergency Economic Stabilization Act of 2008 (12 U.S.C. 5221, “EESA”) and will apply to all
institutions that have received or will receive financial assistance under the Troubled Asset Relief
Program (“TARP"). Among the most important changes instituted by the bill are new limits on the
ability of TARP recipients to pay incentive compensation to up to 20 of the next most highly-
compensated employees in addition to their “ senior executive officers,” a prohibition on termination
of employment payments to senior executive officers and the five next most highly-compensated
employees and arequirement that TARP recipients implement “say on pay” shareholder votes.

This memorandum briefly outlines Section 111 of EESA asit would be revised. The relevant
legidlative text is contained in Division B —Title VI of the bill. The legislation and authorities cited
are attached to this memorandum and may be viewed in electronic form by clicking the links
provided in this memorandum or the tabs to the left of the page.

e Covered Entities. EESA 8111 would apply to “TARP Recipients,” meaning any entity that
has received or will receive financial assistance under TARP. We presume that the rule
concerning controlled group aggregation in Q& A 1 in the Interim Final Rule issued by the
Department of the Treasury (“ Treasury”) relating to the TARP Capital Purchase Program
(the “Interim Final Rule”) would apply. As described below, EESA §111(g) aso would
include a provision that loosens the standards under which an entity that chose to participate
in TARP could repay the funds received by it in order to limit the application of EESA 8111
toit.

o Currently, TARP includes the following programs: Capital Purchase Program,
Systemically Significant Failing Institutions Program, Targeted Investment Program,
Automotive Industry Financing Program, Term Asset-Backed Securities Loan
Facility and the Treasury’ s recently announced Capital Assistance Program.

e Covered Period. EESA 8111, in general, would apply while any obligation arising from
financial assistance under TARP is outstanding, excluding warrants to purchase common
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stock of the TARP Recipient. EESA 8111(h) requires the Secretary of the Treasury (the
“Secretary”) to promulgate regulations to implement EESA 8111, and the Securities and
Exchange Commission (the “ SEC") to issue regulations concerning the new “say on pay”
regquirement as described below. Since some provisions would require more or less
immediate action by some TARP Recipients (such as, for example, “say on pay” proxy
proposals, CEO and CFO certifications, and certain compensation decisions), it seemslikely
that quick guidance will be provided concerning whether compliance is required prior to the
promulgation of regulations.

e Covered Employees. There arefour provisions that apply to certain highly-compensated
employees of the TARP Recipient in addition to the five “senior executive officers’ or
“SEOs.” These provisions require adetermination of the Top 5, Top 10 or Top 20 most
highly-compensated employees other than the SEOs. These determinations raise several
guestions not addressed by the legislation:

o Controlled Group. Thereisno express provision requiring that all employees of the
controlled group be taken into account in making this determination, unless the
Treasury adopts a controlled group aggregation rule similar to that in Q& A 1in the
Interim Final Rule.

o Measurement of Compensation. Thereisalso no specific rule dictating the method
by which the next most highly-compensated employees will be determined. An
SEOQ isdefined as an “individual whois 1 of the top 5 most highly paid executives
of a public company, whose compensation is required to be disclosed pursuant to the
Securities Exchange Act of 1934, and any regulations issued thereunder, and non-
public company counterparts.” EESA 8111(a)(1). For purposes of determining the
SEOQs, therefore, EESA 8111 uses compensation as reported in the TARP
Recipient’ s annual meeting proxy statement or Annual Report on Form 10-K. Itis
unclear whether the same rules will be used to determine the compensation of non-
executive employees. In addition, the statute does not define the measurement
period for determining compensation. For purposes of Section 162(m)(5) of the
Internal Revenue Code of 1986, as amended (the “Codg”), the determination is
based on the year for which the deduction would be taken (the “current year
method”) as reported in the proxy statement or Form 10-K filed after the end of the
year. See Frequently Asked Questionsissued by the Treasury in January 2009 (the
“January FAQs’). For purposes of the other provisions of the Capital Purchase
Program, the determination of the affected SEOs for ayear is based on
compensation in the prior year (the “look back method”). Both methods are
problematical when used to determine which employees’ compensation will be
limited asrequired by EESA 8111 asit is proposed to be revised. If the current year
method is used, the application of the limitation itself potentially affects the identity
of the covered employeesin acircular fashion. If the look back method is used, the
identity of the covered employees would presumably alternate every year.

e Prohibition on Golden Parachutes. No “golden parachute” would be permitted to be paid to
an SEO or any of the next five most highly-compensated employees of any TARP Recipient.
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EESA 8111(b)(3)(C). A golden parachute is an amount payable “for departure from a

company for any reason (emphasis added), except for payments for services performed or
benefits accrued.” EESA 8111(a)(2).

o Thereference to the next five most highly-compensated employees is not limited to

executive officers and can include traders, commission salespersons and investment
bankers.

Based on the January FAQs, this prohibition would apply to payments after all
TARP obligations are repaid if the departure occurs during the period any such
obligations were outstanding (other than warrants).

The scope of this prohibition isunclear. Read literally, it would include payments
for terminations of employment resulting from desth or disability. Based on prior
guidance issued by the Treasury, the provision may be interpreted to prohibit any
accelerated vesting of stock or option awards. See Q& A 9(c)(1) in the Interim Final
Rule.

The scope of the exceptions for “ benefits accrued” and for “ payments for services
performed” isalso unclear. For example, would accrual for accounting purposes be
sufficient or would some other standard, such as a vesting requirement or the
principles underlying an accrued benefit in the tax-qualified plan rules, apply?

Prohibition on Bonus, Retention and Incentive Compensation. No bonus, retention award or

incentive compensation, other than restricted stock meeting certain requirements, would be
permitted to be paid or accrued by a TARP Recipient with respect to covered individuals.

EESA 8111(b)(3)(D)(ii). The number and identity of covered employees subject to this
restriction would vary as follows, based on the amount of TARP assistance received by the
TARP Recipient:

Amount of Financial Assistance Covered Employess

Received under TARP

Less than $25 million The most highly-compensated employee (HCE)
$25 - $250 million Top 5HCEs

$250 - $500 million SEOs + Top 10 HCEs

$500 million or more SEOs + Top 20 HCEs

The Secretary may subject employeesin addition to the 5, 10 and 20 above to this
reguirement asit deemsto bein the public interest.

o A grant of restricted stock would be permitted if it (1) does not fully vest during the

period that any TARP obligation (other than warrants) is outstanding, (2) does not
have a value greater than 1/3 of total annual compensation of the employee receiving
the grant and (3) is subject to any other terms and conditions as the Secretary may
determineisin the public interest. (Theterms “total annual compensation” and
“fully vest” are not defined.)
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o Thereisan exception for bonus payments required to be paid pursuant to written
employment contracts executed on or before February 11, 2009, “as such valid
employment contracts are determined by the Secretary or the designee of the
Secretary.” The ability to rely upon this exception absent such determination, as
well as the process of such determination, is not clear.

o EESA 8111 would not limit the amount of salary or other vested non-incentive
compensation (such as, for example, pensions) permitted to be paid by TARP
Recipients. This provision will have unintended consequences that benefit neither
the Treasury nor the TARP Recipient and its shareholders. In some cases, it will
encourage TARP Recipients to increase their reliance on vested non-incentive
compensation to attract and retain employees. In other cases, it will encourage
employeesto defect to less regulated competitors or for TARP Recipients to spin off
adversely affected operations.

o Thereisno exception for compensation paid in the form of restricted stock units,
which can be economically identical to shares of restricted stock, or stock options.

Risk Evaluation. TARP Recipients would be required to establish limits on compensation in
order to exclude incentives that encourage unnecessary and excessive risk taking. EESA
§8111(b)(2) and (3)(A).

Clawback Requirement. TARP Recipients would be required to provide for the recovery of
any bonus, retention or incentive awards paid to any SEO or any of the next 20 most highly-
compensated employees based on materially inaccurate earnings, revenues, gains or other
criteria. EESA 8111(b)(3)(B).

Anti-Manipulation Protection. TARP Recipients would be required to prohibit
compensation plans that would encourage manipulation of reported earnings in order to
enhance compensation of any employee. EESA 8111(b)(3)(E).

CEO and CFO Certifications. The CEO and CFO of each TARP Recipient would be
required to provide awritten certification of compliance with the new executive
compensation provisions to the SEC in the TARP Recipient’ s annual filings (for public
companies) and to the Secretary (for non-public companies). EESA §111(b)(4).

o Whilenot clear, the public company certification may be required in the upcoming
proxy statement or Annual Report on Form 10-K. TARP Recipients may, therefore,
wish to quickly consider what internal mechanics should be implemented to support
these certifications.

Compensation Committee Requirements. TARP Recipients would be required to establish
(or, presumably, to continue to provide for) a board compensation committee of independent
directors to review employee compensation plans. The committee would be required to
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meet at least semiannually to discuss and evaluate risks posed to the TARP Recipient by its
compensation plans. For non-public TARP Recipients that received $25 million or less of
TARP assistance, the board of directors as awhole would be permitted to carry out these

duties. EESA 8111(c).

Policy on Excessive or Luxury Expenditures. The board of directors of each TARP
Recipient would be required to adopt a company-wide policy on excessive or luxury
expenditures, including on entertainment, office and facility renovations, aviation and other
transportation, and other activities or events that are not reasonable expenditures for staff
development, performance incentives or similar measures in the ordinary course of business

operations. EESA 8111(d).

“Say on Pay” Voting. Each TARP Recipient would be required to provide for a non-binding
say on pay shareholder vote to approve compensation of executives as disclosed pursuant to
SEC rules (including the Compensation Disclosure & Analysis, compensation tables and
related material). EESA §111(e).

o Read literally, this requirement would apply to annual meetings occurring after the
date of enactment of new EESA 8111. However, the legislation gives the SEC one
year to promulgate any final regulations required by this provision. Itisnot clear
whether the say on pay vote would be required to be implemented prior to the
issuance of such final regulations.

Secretary of the Treasury Review of Compensation Plans. The Secretary would be required
to review bonuses, retention awards and other compensation paid prior to enactment of the
new law to the SEOs and the next 20 most highly-compensated employees of TARP
Recipientsin order to determine whether such payments were inconsistent with the purposes
of EESA 8111 or TARP or were otherwise contrary to public interest and, if appropriate,
negotiate reimbursement with the TARP Recipient and the employee. EESA 8111(f).

Section 162(m) Deductibility Cap. Each TARP Recipient will be subject to the provisions of
Section 162(m)(5) of the Code, “as applicable.” EESA 8§111(b)(1)(B). Section 162(m)(5)
prevents a tax deduction to be taken by an “applicable employer” in any year in excess of
$500,000 for compensation paid to any SEO, with no exception for performance-based
compensation. Asdrafted, an “ applicable employer” includes an entity from which Treasury
acquires an aggregate amount of troubled assets exceeding $300 million in auction (not
direct) purchases.

o Given the shift in approach by Treasury since EESA was originally passed from
purchases of troubled assets themselves (whether directly or by auction) to direct
investment in equity of financial institutions, it is not clear whether the new
legislation means to expand the application of Section 162(m)(5) to TARP
Recipientsin current TARP programs not involving auction purchases. While not
clear, it could be read to pick up TARP Recipients of over $300 million in any type
of financial assistance under TARP.
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e Repayment of TARP Funds. Subject to consultation with the appropriate Federal banking
agency, a TARP Recipient may repay financia assistance previously provided under TARP
without regard to replacement of the funds from any other source or any waiting period.
Upon repayment, any warrants held by the Treasury would be liquidated at the current

market price. EESA §111(qg).

o If afinancial institution were to repay, each of the foregoing requirements would
need to be reviewed with regard to how they might apply to any partial year.

On February 4, 2009, the Treasury aso announced New Restrictions on Executive Compensation for
participants in generally available capital access programs as well as those financia institutionsin
need of exceptional financial recovery assistance. Those guidelines applied to entities receiving
assistance in the future. The extent to which these restrictions would be superseded by new EESA
8111 isunclear. Some of those guidelines would merely be codified by new EESA 8111, such asthe
certification requirement and the luxury expenses policy. Other requirements, such as the $500,000
annual compensation limit for SEOs and changes to the “golden parachute” and “ clawback”
provisions, presumably would be superseded.

Please contact A. Richard Susko, Arthur H. Kohn or Mary E. Alcock, or any of your other regular
contacts at the firm, for further information about the matters discussed above.

CLEARY GOTTLIEB STEEN & HAMILTON LLP
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and Information Administration in a form that is inter-
active and searchable.

(m) The Assistant Secretary shall have the authority
to prescribe such rules as are necessary to carry out the

purposes of this section.

TITLE VII—LIMITS ON
EXECUTIVE COMPENSATION

SEC. 7000. TABLE OF CONTENTS.

The table of contents of this title is as follows:

TITLE VII—LIMITS ON EXECUTIVE COMPENSATION

See. 7000. Table of contents.
See. 7001 Executive compensation and corporate governance.
Sec. 7002. Applicability with respect to loan modifications

SEC. 7001. EXECUTIVE COMPENSATION AND CORPORATE
GOVERNANCE.
Section 111 of the Emergency Economic Stabilization
Act of 2008 (12 U.S.C. 5221) i1s amended to read as fol-
lows:
“SEC. 111. EXECUTIVE COMPENSATION AND CORPORATE
GOVERNANCE.
‘““(a) DEFINITIONS.—For purposes of this section, the
following definitions shall apply:
‘(1) SENIOR EXECUTIVE OFFICER.—The term
‘senior executive officer’ means an individual who is
1 of the top 5 most highly paid executives of a pub-
lic company, whose compensation is required to be

disclosed pursuant to the Securities Exchange Act of
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1934, and any regulations issued thereunder, and
non-public company counterparts.

“(2) GOLDEN PARACIIUTE PAYMENT.—The
term ‘golden parachute payment’ means any pay-
ment to a senior executive officer for departure from
a company for any reason, except for payments for
services performed or benefits acerued.

“(3) TARP RECIPIENT.—The term ‘TARP re-
cipient’ means any entity that has received or will
receive financial assistance under the financial as-
sistance provided under the TARP.

“(4) CoOMMISSION.—The term ‘Commission’
means the Securities and Exchange Commission.

“(5) PERIOD IN WHICH OBLIGATION IS OUT-
STANDING; RULE OF CONSTRUCTION.—For purposes
of this section, the period in which any obligation
arising from financial assistance provided under the
TARP remains outstanding does not include any pe-
riod during which the Federal Government only
holds warrants to purchase common stock of the
TARP recipient.

“(b) EXEcUTIVE COMPENSATION AND CORPORATE

23 (GOVERNANCE.—

24
25

“(1) ESTABLISHMENT OF STANDARDS.

During

the period In which any obligation arising from fi-
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nancial assistance provided under the TARP re-
mains outstanding, each TARP recipient shall be

subject to—

“(A) the standards established by the Sec-
retary under this section; and

“(B) the provisions of section 162(m)(5) of
the Internal Revenue Code of 1986, as applica-
ble.

“(2) STANDARDS REQUIRED.—The Secretary

shall require each TARP recipient to meet appro-
priate standards for executive compensation and cor-

porate governance.

“(3) SPECIFIC REQUIREMENTS.—The standards

established under paragraph (2) shall include the

following:

“(A) Limits on compensation that exclude
incentives for senior executive officers of the
TARP recipient to take unnecessary and exces-
sive risks that threaten the value of such recipi-
ent during the period in which any obligation
arising from financial assistance provided under
the TARP remains outstanding.

“(B) A provision for the recovery by such
TARP recipient of any bonus, retention award,

or incentive compensation paid to a senior exec-
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utive officer and any of the next 20 most high-
ly-compensated employees of the TARP recipi-
ent based on statements of earnings, revenues,
gains, or other criteria that are later found to
be materially inaccurate.

“(C) A prohibition on such TARP recipient
making any golden parachute payment to a sen-
ior executive officer or any of the next 5 most
highly-compensated employees of the TARP re-
cipient during the period in which any obliga-
tion arising from financial assistance provided
under the TARP remains outstanding.

“(D)(1) A prohibition on such TARP re-
cipient paying or accruing any bonus, retention
award, or incentive compensation during the pe-
riod in which any obligation arising from finan-
cial assistance provided under the TARP re-
mains outstanding, except that any prohibition
developed under this paragraph shall not apply
to the payment of long-term restricted stock by
such TARP recipient, provided that such long-
term restricted stock—

“(I) does not fully vest during the pe-

riod in which any obligation arising from
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financial assistance provided to that TARP
recipient remains outstanding;

“(II) has a value in an amount that
is not greater than /3 of the total amount
of annual compensation of the employee re-
ceiving the stock; and

“(IIT) i1s subject to such other terms
and conditions as the Secretary may deter-
mine is in the public interest.

“(i1) The prohibition required under clause

(1) shall apply as follows:

“(I) For any financial institution that
received financial assistance provided
under the TARP equal to less than
$25,000,000, the prohibition shall apply
only to the most highly compensated em-
ployee of the financial institution.

“(II) For any financial institution
that received financial assistance provided
under the TARP equal to at least
$25,000,000, but less than $250,000,000,
the prohibition shall apply to at least the
5 most highly-compensated employees of
the financial institution, or such higher

number as the Secretary may determine is
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TARP recipient.

“(III) For any financial institution
that received financial assistance provided
under the TARP equal to at
least$250,000,000, but less than
$500,000,000, the prohibition shall apply
to the senior executive officers and at least
the 10 next most highly-compensated em-
ployees, or such higher number as the Sec-
retary may determine is in the public inter-
est with respect to any TARP recipient.

“(IV) For any financial institution
that received financial assistance provided
under the TARP equal to $500,000,000 or
more, the prohibition shall apply to the
senior executive officers and at least the 20
next most highly-compensated employees,
or such higher number as the Secretary
may determine is in the public interest
with respect to any TARP recipient.

“(iii) The prohibition required under clause

(i) shall not be construed to prohibit any bonus
payment required to be paid pursuant to a writ-

ten employment contract executed on or before
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February 11, 2009, as such valid employment

contracts are determined by the Secretary or
the designee of the Secretary.

“(E) A prohibition on any compensation
plan that would encourage manipulation of the
reported earnings of such TARP recipient to
enhance the compensation of any of its employ-
ees.

“(F) A requirement for the establishment
of a Board Compensation Committee that
meets the requirements of subsection (e).

“(4) CERTIFICATION OF COMPLIANCE.—The

chief executive officer and chief financial officer (or
the equivalents thereof) of each TARP recipient
shall provide a written certification of compliance by
the TARP recipient with the requirements of this
section—

“(A) in the case of a TARP recipient, the
securities of which are publicly traded, to the
Securities and Exchange Commission, together
with annual filings required under the securities
laws; and

“(B) in the case of a TARP recipient that
is not a publicly traded company, to the Sec-

retary.
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“(¢) BOARD COMPENSATION COMMITTEE.

“(1) ESTABLISHMENT OF BOARD REQUIRED.—
Each TARP recipient shall establish a Board Com-
pensation Committee, comprised entirely of inde-
pendent directors, for the purpose of reviewing em-
ployee compensation plans.

“(2) MEETINGS.—The Board Compensation
Committee of each TARP recipient shall meet at
least semiannually to discuss and evaluate employee
compensation plans in light of an assessment of any
risk posed to the TARP recipient from such plans.

“(3) COMPLIANCE BY NON-SEC  REG-
ISTRANTS.—In the case of any TARP recipient, the
common or preferred stock of which is not registered
pursuant to the Securities Exchange Act of 1934,
and that has received $25,000,000 or less of TARP
assistance, the duties of the Board Compensation
Committee under this subsection shall be carried out
by the board of directors of such TARP recipient.

“(d) LIMITATION ON LUXURY EXPENDITURES.—The

board of directors of any TARP recipient shall have in
place a company-wide policy regarding excessive or luxury
expenditures, as identified by the Secretary, which may

include excessive expenditures on—

“(1) entertainment or events;



O:\ERN\ERN09560.LC S.L.C.
572

[

“(2) office and facility renovations;

“(3) aviation or other transportation services;
or

“(4) other activities or events that are not rea-
sonable expenditures for staff development, reason-
able performance incentives, or other similar meas-
ures conducted in the normal course of the business

operations of the TARP recipient.

O 00 3 O Wn kA~ W

“(e) SHAREHOLDER APPROVAL OF EXECUTIVE COM-

10 PENSATION.

11 “(1) ANNUAL SIIAREHOLDER APPROVAL OF EX-
12 ECUTIVE COMPENSATION.—Any proxy or consent or
13 authorization for an annual or other meeting of the
14 shareholders of any TARP recipient during the pe-
15 riod in which any obligation arising from financial
16 assistance provided under the TARP remains out-
17 standing shall permit a separate shareholder vote to
18 approve the compensation of executives, as disclosed
19 pursuant to the compensation disclosure rules of the
20 Commission (which disclosure shall include the com-
21 pensation discussion and analysis, the compensation
22 tables, and any related material).

23 “(2) NONBINDING VOTE.—A shareholder vote
24 described in paragraph (1) shall not be binding on

25 the board of directors of a TARP recipient, and may
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1 not be construed as overruling a decision by such
2 board, nor to create or imply any additional fidu-
3 ciary duty by such board, nor shall such vote be con-
4 strued to restrict or limit the ability of shareholders
5 to make proposals for inclusion in proxy materials
6 related to executive compensation.
7 “(3) DEADLINE FOR RULEMAKING.—Not later
8 than 1 year after the date of enactment of the
9 American Recovery and Reinvestment Act of 2009,
10 the Commission shall issue any final rules and regu-
11 lations required by this subsection.
12 “(f) REVIEW OF PRIOR PAYMENTS TO EXECU-
13 TIVES.—
14 “(1) IN GENERAL.—The Secretary shall review
15 bonuses, retention awards, and other compensation
16 paid to the senior executive officers and the next 20
17 most highly-compensated employees of each entity
18 receiving TARP assistance before the date of enact-
19 ment of the American Recovery and Reinvestment
20 Act of 2009, to determine whether any such pay-
21 ments were inconsistent with the purposes of this
22 section or the TARP or were otherwise contrary to
23 the public interest.
24 “(2) NEGOTIATIONS FOR REIMBURSEMENT.—If
25 the Secretary makes a determination described in
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paragraph (1), the Secretary shall seek to negotiate

with the TARP recipient and the subject employee

for appropriate reimbursements to the Federal Gov-

ernment with respect to compensation or bonuses.

“(g) NO IMPEDIMENT TO WITHDRAWAL BY TARP
RECIPIENTS.—Subject to consultation with the appro-
priate Federal banking agency (as that term is defined
in section 3 of the Federal Deposit Insurance Act), if any,
the Secretary shall permit a TARP recipient to repay any
assistance previously provided under the TARP to such
financial institution, without regard to whether the finan-
cial institution has replaced such funds from any other
source or to any waiting period, and when such assistance
is repaid, the Secretary shall liquidate warrants associated
with such assistance at the current market price.

“(h) REGULATIONS.—The Secretary shall promul-
gate regulations to implement this section.”.
SEC. 7002. APPLICABILITY WITH RESPECT TO LOAN MODI-

FICATIONS.

Section 109(a) of the Emergency Economic Stabiliza-

tion Act of 2008 (12 U.S.C. 5219(a)) is amended—
(1) by striking ‘“To the extent” and inserting
the following:
“(1) IN GENERAL.—To the extent”’; and

(2) by adding at the end the following:
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“(2) WAIVER OF CERTAIN PROVISIONS IN CON-
NECTION WITH LOAN MODIFICATIONS.—The Sec-
retary shall not be required to apply executive com-
pensation restrictions under section 111, or to re-
ceive warrants or debt Instruments under section
113, solely in connection with any loan modification

under this section.”.



Billing Code 4810-25-P
DEPARTMENT OF THE TREASURY
Domestic Finance

31 CFR Part 30

TARP CAPITAL PURCHASE PROGRAM

AGENCY: Domestic Finance, Treasury.

ACTION: Interim final rule.

SUMMARY: This interim rule, promulgated pursuant to sections 101(a)(1),
101(c)(5), and 111(b) of the Emergency Economic Stabilization Act of 2008,
Division A of Public Law 110-343 (EESA), provides guidance on the executive
compensation provisions applicable to participants in the Troubled Assets Relief
Program (TARP) Capital Purchase Program (CPP). Section 111(b) of EESA
requires financial institutions from which the Department of the Treasury
(Treasury) is purchasing troubled assets through direct purchases to meet
appropriate standards for executive compensation and corporate governance.
This interim final rule includes the following standards for purposes of the CPP:

(a) limits on compensation that exclude incentives for senior executive officers



(SEOs) of financial institutions to take unnecessary and excessive risks that
threaten the value of the financial institution; (b) required recovery of any bonus
or incentive compensation paid to a SEO based on statements of earnings,
gains, or other criteria that are later proven to be materially inaccurate; (c)
prohibition on the financial institution from making any golden parachute payment
to any SEO; and (d) agreement to limit a claim to a federal income tax deduction
for certain executive remuneration. These rules generally affect financial
institutions that participate in the CPP, certain employers related to those
financial institutions, and their officers.

DATES: Effective Date: These regulations are effective on [INSERT DATE OF

PUBLICATION IN THE FEDERAL REGISTER]. Comment due date: [INSERT

DATE THAT IS THIRTY DAYS AFTER DATE OF PUBLICATION IN THE
FEDERAL REGISTER].

ADDRESSES: The Treasury requests comments on the topics addressed in this
interim rule. Comments may be submitted to the Treasury by any of the following
methods: Submit electronic comments through the federal government e-

rulemaking portal, www.regulations.gov or by email to

executivecompensationcomments@do.treas.gov or send paper comments in

triplicate to Executive Compensation Comments, Office of Financial Institutions
Policy, Room 1418, Department of the Treasury, 1500 Pennsylvania Avenue,
NW, Washington, DC 20220.

In general, the Treasury will post all comments to www.regulations.gov

without change, including any business or personal information provided such as



names, addresses, e-mail addresses, or telephone numbers. The Treasury will
also make such comments available for public inspection and copying in the
Treasury’s Library, Room 1428, Main Department Building, 1500 Pennsylvania
Avenue, NW, Washington, DC 20220, on official business days between the
hours of 10:00 a.m. and 5:00 p.m. Eastern Time. You can make an appointment
to inspect comments by telephoning (202) 622-0990. All comments, including
attachments and other supporting materials, received are part of the public
record and subject to public disclosure. You should submit only information that
you wish to make available publicly.

FOR FURTHER INFORMATION CONTACT: For further information regarding
this interim rule contact the Office of Domestic Finance, the Treasury, at (202)
927-6618.

SUPPLEMENTARY INFORMATION:

|. Background.

This document adds 31 CFR Part 30 under section 111(b) of the
Emergency Economic Stabilization Act of 2008, Div. A of Pub. Law No. 110-343
(EESA) with respect to the Troubled Assets Relief Program (TARP) Capital
Purchase Program (CPP) established by the Department of the Treasury
(Treasury) under EESA. Section 101(a) of EESA authorizes the Secretary of the
Treasury to establish a TARP to “purchase, and to make and fund commitments
to purchase, troubled assets from any financial institution, on such terms and
conditions as are determined by the Secretary, and in accordance with this Act

and policies and procedures developed and published by the Secretary.” Section



120 of EESA provides that the TARP authorities generally terminate on
December 31, 2009, unless extended upon certification by the Secretary of the
Treasury to Congress, but in no event later than two years from the date of
enactment of EESA (October 3, 2008) (the TARP authorities period). Thus, the
TARP authorities period is the period from October 3, 2008 to December 31,
2009 or, if extended, the period from October 3, 2008 to the date so extended,
but not later than October 3, 2010.

Section 111 of EESA provides that certain financial institutions that sell
assets to the Treasury may be subject to specified executive compensation
standards. In the case of auction purchases from a financial institution that has
sold assets in an amount that exceeds $300 million in the aggregate (including
direct purchases), the financial institution is prohibited under section 111(c) of
EESA from entering into any new employment contract with a senior executive
officer (SEO) that provides a golden parachute to the SEO in the event of the
SEO’s involuntary termination, or in connection with the financial institution’s
bankruptcy filing, insolvency, or receivership. This prohibition applies during the
TARP authorities period. The Treasury has issued separate guidance on this
provision (Notice 2008-TAAP).

In addition, for auction purchases, section 302 of EESA includes tax
provisions as amendments to sections 162(m) and 280G of the Internal Revenue
Code (26 U.S.C. 162(m) and 280G) that address compensation paid to certain
executive officers employed by financial institutions that sell assets under TARP.

Section 302(a) of EESA amended 26 U.S.C. 162(m) to add a new paragraph



(m)(5), which reduces the deduction limit to $500,000 in the case of “executive
remuneration” and “deferred deduction executive remuneration.” This limit
applies only to certain employers participating in an auction purchase and only
for certain taxable years. Employers covered under 26 U.S.C. 162(m)(5) are not
limited to publicly held corporations (nor even to corporations). The exception for
performance-based compensation and certain other exceptions do not apply in
the case of executive compensation covered under 26 U.S.C. 162(m)(5). The
Treasury and the Internal Revenue Service have issued guidance on these
provisions (I.R.S. Notice 2008-94).

In the case of direct purchases, section 111(b)(1) of EESA requires
financial institutions to meet appropriate standards for executive compensation
and corporate governance as set forth by the Secretary of the Treasury. These
standards apply to the SEOs of the financial institutions while the Treasury holds
an equity or debt position in the financial institution acquired under the CPP.
Section 111(b)(2) of EESA requires that at least three criteria be satisfied by
financial institutions from which the Treasury directly purchases troubled assets
and takes a meaningful equity or debt position. The following describes these
criteria.

Section 111(b)(2)(A) of EESA requires “limits on compensation that
exclude incentives for senior executive officers of a financial institution to take
unnecessary and excessive risks that threaten the value of the financial
institution during the period that the Secretary holds an equity or debt position in

the financial institution.”



Section 111(b)(2)(B) of EESA requires “a provision for the recovery by the
financial institution of any bonus or incentive compensation paid to a senior
executive officer based on statements of earnings, gains, or other criteria that are
later proven to be materially inaccurate.”

Section 111(b)(2)(C) of EESA requires “a prohibition on the financial
institution making any golden parachute payment to its senior executive officer
during the period that the Secretary holds an equity or debt position in the
financial institution.”

Treasury Notice 2008-PSSFI addresses these provisions under section
111(b) of EESA as they apply to financial institutions participating in programs for
systemically significant failing institutions. Further guidance will be issued for any
additional programs.

These regulations are being issued as interim final regulations to
implement the purpose of EESA, which is to provide immediately authority and
facilities that the Secretary of the Treasury can use to restore liquidity and
stability to the financial system of the United States. Thus, to encourage financial
institutions to choose to participate in the CPP, these regulations provide those
institutions with information with respect to the applicable executive
compensation and corporate governance rules that will apply under the CPP.

[l. This Interim Rule.

These interim final regulations provide guidance on the executive
compensation and corporate governance provisions of section 111(b) of EESA

with respect to the CPP. They are written in question and answer format.



The regulations clarify that the requirements of section 111(b) of EESA
apply not only to the financial institution that participates in the CPP, but also to
any other entity in its controlled group. For this purpose, the controlled group
rules in section 414(b) and (c) of the Internal Revenue Code (26 U.S.C. 414(b)
and (c)) apply, but only taking into account parent-subsidiary relationships, not
brother-sister relationships. These tax rules generally base control on an 80-
percent ownership basis. Thus, these interim regulations apply to controlled
groups in a manner similar to the executive compensation provisions of section
302(a) of EESA, which added 26 U.S.C. 162(m)(5) and 26 U.S.C. 280G(e) to the
Internal Revenue Code, providing special tax treatment for executive
compensation for employers participating in the TARP. See 26 U.S.C.
162(m)(5)(B)(iii) and 26 U.S.C. 280G(e)(2)(A).

The requirements in section 111(b) apply with respect to certain executive
officers identified in 8 30.2 (Q-2) of the regulations. The determination of these
executive officers is made based on rules similar to those set forth in the federal
securities laws and generally apply to the chief executive officer, the chief
financial officer, and the three mostly highly compensated executive officers.
The three most highly compensated executive officers are determined according
to the requirements in Item 402 of Regulation S-K under the federal securities
law (17 CFR 229.402) by reference to the total compensation for the last
completed fiscal year. Until the compensation data for the current fiscal year are
available, the financial institution should make its best efforts to identify the three

most highly compensated executive officers for the current fiscal year.



Analogous rules apply to financial institutions that do not have securities
registered with the Securities and Exchange Commission (SEC) pursuant to the
federal securities laws.

With respect to section 111(b)(2)(A) for purposes of participation in the
CPP, the interim final regulations require the financial institution’s compensation
committee to identify the features in the financial institution’s SEO incentive
compensation arrangements that could lead SEOs to take unnecessary and
excessive risks that could threaten the value of the financial institution. The
regulations require that the compensation committee review the SEO incentive
compensation arrangements with the financial institution’s senior risk officers, or
other personnel acting in a similar capacity, to ensure that SEOs are not
encouraged to take such risks. The regulations require such review promptly,
and in no case more than 90 days, after the purchase under the CPP.

The regulations also require that the compensation committee meet at
least annually with the financial institution’s senior risk officers to discuss and
review the relationship between the financial institution’s risk management
policies and practices and the SEO incentive compensation arrangements.

In addition, the regulations require the compensation committee to certify
that it has completed the reviews of the SEO incentive compensation
arrangements as outlined above. Financial institutions with securities registered
with the SEC pursuant to the federal securities laws should provide these
certifications in the Compensation Discussion and Analysis required pursuant to

Item 402(b) of Regulation S-K under the federal securities laws (17 CFR



229.402). Those financial institutions that do not have securities registered with
the SEC pursuant to the federal securities laws are required to provide the
certifications to their primary regulatory agency.

With respect to section 111(b)(2)(B) of EESA for purposes of participation
in the CPP, the interim final regulations provide that the SEO bonus and
incentive compensation paid during the period that the Treasury holds an equity
or debt position acquired under the CPP must be subject to recovery or
“clawback” by the financial institution if the payments were based on materially
inaccurate financial statements and any other materially inaccurate performance
metric criteria. The regulations include a comparison of this requirement to
section 304 of the Sarbanes-Oxley Act of 2002 (Sarbanes-Oxley) (Pub. Law No.
107-204).

With respect to section 111(b)(2)(C) of EESA for purposes of participation
in the CPP, the interim final regulations prohibit a financial institution from making
any golden parachute payment to a SEO during the period the Treasury holds an
equity or debt position acquired under the CPP. The regulations define a golden
parachute payment in the same way as under 26 U.S.C. 280G as applied with
respect to new paragraph (e) of 26 U.S.C. 280G, added by section 302(a) of
EESA relating to golden parachute payments. Thus, a golden parachute
payment means any payment in the nature of compensation to (or for the benefit
of) a SEO made on account of an applicable severance from employment to the
extent the aggregate present value of such payments equals or exceeds an

amount equal to three times the SEO’s base amount. The term “base amount”



for a SEO has the meaning set forth in 26 U.S.C. 280G(b)(3) and 26 CFR
1.280G-1, Q&A-34 (except that references to “change in ownership or control”
are treated as referring to an “applicable severance from employment”).

The regulations define an applicable severance from employment as any
SEQO'’s severance from employment with the financial institution (i) by reason of
involuntary termination of employment with the financial institution or with an
entity that is treated as the same employer as the financial institution under the
controlled group rules or (ii) in connection with any bankruptcy filing, insolvency,
or receivership of the financial institution or of an entity that is treated as the
same employer as the financial institution under the controlled group rules. The
regulations define an involuntary termination of employment and set forth rules
for determining when a payment on account of an applicable severance from
employment occurs. These rules are substantially the same as the standards in
IRS Notice 2008-94 regarding new paragraph (e) of 26 U.S.C. 280G, and are
also generally similar to the pre-existing standards under 26 U.S.C. 280G (see
26 CFR 1.280G-1, Q&A-22(a)).

The regulations include a special rule for cases in which a financial
institution (target) that has sold troubled assets to the Treasury through the CPP
is acquired by an entity (acquirer) in an acquisition of any form. Under this rule,
acquirer does not become subject to section 111(b) of EESA merely as a result
of the acquisition. The rule applies only if the acquirer is not related to target and
treats target as related if stock or other interests of target are treated (under 26

U.S.C. 318(a) other than paragraph (4) thereof) as owned by acquirer. With
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respect to target, any employees of target who are SEOs prior to the acquisition
will be subject to section 111(b) of EESA until after the first anniversary following
the acquisition.

The regulations set forth an additional standard for executive
compensation and corporate governance under section 111(b)(1) of EESA.
Under this standard, the financial institution must agree, as a condition to
participate in the CPP, that no deduction will be claimed for federal income tax
purposes for remuneration that would not be deductible if 26 U.S.C. 162(m)(5)
were to apply to the financial institution. For this purpose, during the period that
the Treasury holds an equity or debt position in the financial institution acquired
under the CPP: (i) the financial institution (including entities in its controlled
group) is treated as an “applicable employer,” (ii) its SEOs are treated as
“covered executives,” and (iii) any taxable year that includes any portion of that
period is treated as an “applicable taxable year,” each as defined in 26 U.S.C.
162(m)(5), except that the dollar limitation and the remuneration for the taxable
year are prorated for the portion of the taxable year that the Treasury holds an
equity or debt position in the financial institution under the CPP. The Secretary
has determined that this is an appropriate standard for executive compensation
for the CPP. This rule only applies for taxable years that include the period that
the Treasury holds an equity or debt position in the financial institution acquired
under the CPP. This standard applies even though the financial institution is not
subject to 26 U.S.C. 162(m)(5) and only limits the amount of the deduction that

may be claimed. Thus, no deduction may be claimed for remuneration during a
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taxable year for compensation in excess of $500,000 for a SEO, and the special
rules relating to deferred deduction executive remuneration would also apply.
See |.R.S. Notice 2008-94 for additional information regarding the deduction limit
under 26 U.S.C. 162(m)(5).

[1l. Procedural Requirements.

Justification for Interim Rulemaking

This rule is promulgated pursuant to EESA, the purpose of which is to
immediately provide authority and facilities that the Secretary of the Treasury can
use to restore liquidity and stability to the financial system of the United States.
Specifically, this rule implements certain provisions of section 111 of EESA,
which sets forth executive compensation standards for financial institutions that
sell troubled assets to the Treasury under EESA. The statute provides that the
Secretary may issue guidance and regulations to carry out these provisions and
that such guidance and regulations may be effective upon issuance.

In order to encourage financial institutions to choose to participate in the
CPP, those institutions must have timely and reliable information with respect to
the applicable executive compensation and corporate governance rules that will
apply under the program. Accordingly, because EESA authorizes section 111
guidance to be immediately effective and because of exigencies in the financial
markets, the Treasury finds that it would be contrary to the public interest,
pursuant to 5 U.S.C. 553(b)(B), to delay the issuance of this rule pending an
opportunity for public comment and good cause exists to dispense with this

requirement. For the same reasons, pursuant to 5 U.S.C. 553(d)(3), the
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Treasury has determined that there is good cause for the interim final rule to
become effective immediately upon publication. While this regulation is effective
immediately upon publication, the Treasury is inviting public comment on the
regulation during a thirty-day period and will consider all comments in developing
a final rule.

Requlatory Planning and Review

The rule does not meet the criteria for a “significant regulatory action” as
defined in Executive Order 12866. Therefore, the regulatory review procedures
contained therein do not apply.

Requlatory Flexibility Act

Because no notice of proposed rulemaking is required, this rule is not
subject to the provisions of the Regulatory Flexibility Act (5 U.S.C chapter 6).

List of Subjects in 31 CFR Part 30

Executive compensation, Troubled assets.
For the reasons set out in the preamble, Title 31 of the CFR is amended

as follows:
PART 30 —- TARP CAPITAL PURCHASE PROGRAM

1. Add part 30 to read as follows:
PART 30 — TARP CAPITAL PURCHASE PROGRAM
Sec.
30.0 Executive compensation and corporate governance.
30.1 Q-1: To what financial institutions does this part apply?
30.2 Q-2: Who is a senior executive officer (SEO) under section 111 of
EESA?

30.3 Q-3: What actions are necessary for a financial institution
participating in the CPP to comply with section 111(b)(2)(A) of EESA?

13



30.4 Q-4: How should the financial institution comply with the standard
under Q&A-3 of this section that the compensation committee, or a
committee acting in a similar capacity, review the SEO incentive
compensation arrangements to ensure that the SEO incentive
compensation arrangements do not encourage the SEOs to take
unnecessary and excessive risks that threaten the value of the financial
institution?

30.5 Q-5: How should the financial institution comply with the certification
requirements under Q&A-3 of this section?

30.6 Q-6: What actions are necessary for a financial institution
participating in the CPP to comply with section 111(b)(2)(B) of EESA?
30.7 Q-7: How do the standards under section 111(b)(2)(B) of EESA differ
from section 304 of the Sarbanes-Oxley Act of 2002 (Sarbanes-Oxley) (Pub.
Law No. 107-204)?

30.8 Q-8: What actions are necessary for a financial institution
participating in the CPP to comply with section 111(b)(2)(C) of EESA?
30.9 Q-9: What is a golden parachute payment under section 111(b) of
EESA?

30.10 Q-10: Are there other conditions that are required under the
executive compensation and corporate governance standards in section
111(b)(1) of EESA?

30.11 Q-11: How does section 111(b) of EESA operate in connection with
an acquisition, merger, or reorganization?

Authority: Section 111(b) of the Emergency Economic Stabilization Act
of 2008, Div. A of Pub. L. 110-343; 122 Stat 3765.

8§ 30.0 Executive compensation and corporate governance.

The following questions and answers reflect the executive compensation
and corporate governance requirements of section 111(b) of the Emergency
Economic Stabilization Act of 2008, Div. A of Pub. Law No. 110-343 (EESA) with
respect to participation in the Troubled Assets Relief Program (TARP) Capital
Purchase Program (CPP) established by the Treasury thereunder:

8§ 30.1 0O-1: To what financial institutions does this part apply?

(a) General rule. This part applies to any financial institution that

participates in the CPP.
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(b) Controlled group rules. For purposes of section 111(b) of EESA, two

or more persons who are treated as a single employer under section 26 U.S.C.
414(b) (employees of a controlled group of corporations) and section 26 U.S.C.
414(c) (employees of partnerships, proprietorships, etc., that are under common
control) are treated as a single employer. However, for purposes of section
111(b) of EESA, the rules for brother-sister controlled groups and combined
groups are disregarded (including disregarding the rules in section 26 U.S.C.
1563(a)(2) and (a)(3) with respect to corporations and the parallel rules that are
in section 26 CFR 1.414(c)-2(c) with respect to other organizations conducting
trades or businesses). See 8§ 30.11 (Q-11) of this part for special rules where a
financial institution is acquired.

8 30.2 0O-2: Who is a senior executive officer (SEO) under section 111 of

EESA?

(a) General definition. A SEO means a “named executive officer” as

defined in Item 402 of Regulation S-K under the federal securities laws (17 CFR
229.402) who: (1) is employed by a financial institution that is participating in the
CPP while the Treasury holds an equity or debt position acquired under the CPP;
and (2)(i) is the principal executive officer (PEO) (or person acting in a similar
capacity) of such financial institution (or, in the case of a controlled group, of the
parent entity); (ii) the principal financial officer (PFO) (or person acting in a similar
capacity) of such financial institution (or, in the case of a controlled group, of the

parent entity); or (iii) one of the three most highly compensated executive officers
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of such financial institution (or the financial institution’s controlled group) other
than the PEO or the PFO.

(b) Determination of three most highly compensated executive officers.

For financial institutions with securities registered with the Securities and
Exchange Commission (SEC) pursuant to the federal securities law, the three
most highly compensated executive officers are determined according to the
requirements in Item 402 of Regulation S-K under the federal securities laws (17
CFR 229.402). The term “executive officer” has the same meaning as defined in
Rule 3b-7 of the Securities Exchange Act of 1934 (Exchange Act) (17 CFR
240.3b-7). For purposes of determining the three most highly compensated
executive officers, compensation is determined as it is in Item 402 of Regulation
S-K to include total compensation for the last completed fiscal year without
regard to whether the compensation is includible in the executive officer's gross
income. Until the compensation data for the current fiscal year are available, the
financial institution should make its best efforts to identify the three most highly
compensated executive officers for the current fiscal year.

(c) Application to private employers. Rules analogous to the rules in

paragraphs (a) and (b) of this section apply to financial institutions that are not
subject to the federal securities laws, rules, and regulations, including financial
institutions that do not have securities registered with the SEC pursuant to the
federal securities laws.

8§ 30.3 0O-3: What actions are necessary for a financial institution

participating in the CPP to comply with section 111(b)(2)(A) of EESA?
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In order to comply with section 111(b)(2)(A) of EESA for purposes of
participation in the CPP, a financial institution must comply with the following
rules: (1) promptly, and in no case more than 90 days, after the purchase under
the CPP, the financial institution’s compensation committee, or a committee
acting in a similar capacity, must review the SEO incentive compensation
arrangements with such financial institution’s senior risk officers, or other
personnel acting in a similar capacity, to ensure that the SEO incentive
compensation arrangements do not encourage SEOs to take unnecessary and
excessive risks that threaten the value of the financial institution; (2) thereatfter,
the compensation committee, or a committee acting in a similar capacity, must
meet at least annually with senior risk officers, or individuals acting in a similar
capacity, to discuss and review the relationship between the financial institution’s
risk management policies and practices and the SEO incentive compensation
arrangements; and (3) the compensation committee, or a committee acting in a
similar capacity, must certify that it has completed the reviews of the SEO
incentive compensation arrangements required under (1) and (2) above. These
rules apply while the Treasury holds an equity or debt position acquired under
the CPP.

8§ 30.4 0O-4: How should the financial institution comply with the standard

under O-3 of this section that the compensation committee, or a committee

acting in a similar capacity, review the SEO incentive compensation

arrangements to ensure that the SEO incentive compensation
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arrangements do not encourage the SEOs to take unnecessary and

excessive risks that threaten the value of the financial institution?

Because each financial institution faces different material risks given the
unigue nature of its business and the markets in which it operates, the
compensation committee, or a committee acting in a similar capacity, should
discuss with the financial institution’s senior risk officers, or other personnel
acting in a similar capacity, the risks (including long-term as well as short-term
risks) that such financial institution faces that could threaten the value of the
financial institution. The compensation committee, or a committee acting in a
similar capacity, should identify the features in the financial institution's SEO
incentive compensation arrangements that could lead SEOs to take such risks.
Any such features should be limited in order to ensure that the SEOs are not
encouraged to take risks that are unnecessary or excessive.

8§ 30.5 0O-5: How should the financial institution comply with the

certification requirements under Q-3 of this section?

(a) Certification. The compensation committee, or a committee acting in
a similar capacity, of the financial institution must provide the certifications
required by 8 30.3 (Q-3) stating that it has reviewed, with such financial
institution’s senior risk officers, the SEO incentive compensation arrangements to
ensure that the incentive compensation arrangements do not encourage SEOS to
take unnecessary and excessive risks. Providing a statement similar to the
following and in the manner provided in subparagraphs (b) and (c) of this section,

as applicable, would satisfy this standard: “The compensation committee
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certifies that it has reviewed with senior risk officers the SEO incentive
compensation arrangements and has made reasonable efforts to ensure that
such arrangements do not encourage SEOs to take unnecessary and excessive
risks that threaten the value of the financial institution.”

(b) Location. For financial institutions with securities registered with the
SEC pursuant to the federal securities law, the compensation committee, or a
committee acting in a similar capacity, should provide this certification in the
Compensation Discussion and Analysis required pursuant to Item 402(b) of
Regulation S-K under the federal securities laws (17 CFR 229.402).

(c) Application to private financial institutions. The rules provided in this

section are also applicable to financial institutions that are not subject to the
federal securities laws, rules, and regulations, including financial institutions that
do not have securities registered with the SEC pursuant to the federal securities
laws. A private financial institution should file the certification of the
compensation committee, or a committee acting in a similar capacity, with its
primary regulatory agency.

8§ 30.6 O-6: What actions are necessary for a financial institution

participating in the CPP to comply with section 111(b)(2)(B) of EESA?

In order to comply with section 111(b)(2)(B) of EESA for purposes of
participation in the CPP, a financial institution must require that SEO bonus and
incentive compensation paid during the period that the Treasury holds an equity
or debt position acquired under the CPP are subject to recovery or “clawback” by

the financial institution if the payments were based on materially inaccurate
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financial statements or any other materially inaccurate performance metric
criteria.

8 30.7 O-7: How do the standards under section 111(b)(2)(B) of EESA

differ from section 304 of the Sarbanes-Oxley Act of 2002 (Sarbanes-Oxley)

(Pub. Law No. 107-204)?

Section 304 of Sarbanes-Oxley requires the forfeiture by a public
company’s chief executive officer and the chief financial officer of any bonus,
incentive-based compensation, or equity-based compensation received and any
profits from sales of the company’s securities during the twelve-month period
following a materially non-compliant financial report. Section 111(b)(2)(B) of
EESA differs from section 304 of Sarbanes-Oxley in several ways. The standard
under section 111(b)(2)(B) of EESA: applies to the three most highly
compensated executive officers in addition to the PEO and the PFO; applies to
both public and private financial institutions; is not exclusively triggered by an
accounting restatement; does not limit the recovery period; and covers not only
material inaccuracies relating to financial reporting but also material inaccuracies
relating to other performance metrics used to award bonuses and incentive
compensation.

8§ 30.8 0O-8: What actions are necessary for a financial institution

participating in the CPP to comply with section 111(b)(2)(C) of EESA?

In order to comply with section 111(b)(2)(C) of EESA for purposes of

participation in the CPP, a financial institution must prohibit any golden parachute
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payment to a SEO during the period the Treasury holds an equity or debt position
acquired under the CPP.

8 30.9 0-9: What is a golden parachute payment under section 111(b) of

EESA?

(a) Definition. As provided under 26 U.S.C. 280G(e), a “golden parachute
payment” means any payment in the nature of compensation to (or for the benefit
of) a SEO made on account of an applicable severance from employment to the
extent the aggregate present value of such payments equals or exceeds an
amount equal to three times the SEO’s base amount. The term “base amount”
for a SEO has the meaning set forth in 26 U.S.C. 280G(b)(3) and 26 CFR
1.280G-1, Q&A-34, except that references to “change in ownership or control”
are treated as referring to an “applicable severance from employment.”

(b) Applicable severance from employment. (1) Definition. An applicable

severance from employment means any SEQO’s severance from employment with
the financial institution (i) by reason of involuntary termination of employment
with the financial institution or with an entity that is treated as the same employer
as the financial institution under 8§ 30.1 (Q-1) of this part; or (ii) in connection with
any bankruptcy filing, insolvency, or receivership of the financial institution or of
an entity that is treated as the same employer as the financial institution under §
30.1 (Q-1) of this part.

(2) Involuntary termination. (i) An involuntary termination from

employment means a termination from employment due to the independent

exercise of the unilateral authority of the employer to terminate the SEO’s
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services, other than due to the SEO’s implicit or explicit request to terminate
employment, where the SEO was willing and able to continue performing
services. An involuntary termination from employment may include the financial
institution’s failure to renew a contract at the time such contract expires, provided
that the SEO was willing and able to execute a new contract providing terms and
conditions substantially similar to those in the expiring contract and to continue
providing such services. In addition, a SEO’s voluntary termination from
employment constitutes an involuntary termination from employment if the
termination from employment constitutes a termination for good reason due to a
material negative change in the SEO’s employment relationship. See 26

CFR 1.409A-1(n)(2).

(if) A severance from employment by a SEO is by reason of involuntary
termination even if the SEO has voluntarily terminated employment in any case
where the facts and circumstances indicate that absent such voluntary
termination the financial institution would have terminated the SEO’s employment
and the SEO had knowledge that he or she would be so terminated.

(c) Payments on account of an applicable severance from employment.

(1) Definition. A payment on account of an applicable severance from
employment means a payment that would not have been payable if no applicable
severance from employment had occurred (including amounts that would
otherwise have been forfeited if no applicable severance from employment had

occurred) and amounts that are accelerated on account of the applicable
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severance from employment. See 26 CFR 1.280G-1, Q&A-24(b), for rules
regarding the determination of the amount that is on account of an acceleration.

(2) Excluded amounts. Payments on account of an applicable severance

from employment do not include amounts paid to a SEO under a tax qualified
retirement plan.

8 30.10 O-10: Are there other conditions that are required under the

executive compensation and corporate governance standards in section

111(b)(1) of EESA?

The financial institution must agree, as a condition to participate in the
CPP, that no deduction will be claimed for federal income tax purposes for
remuneration that would not be deductible if 26 U.S.C. 162(m)(5) were to apply
to the financial institution. For this purpose, during the period that the Treasury
holds an equity or debt position in the financial institution acquired under the
CPP: (i) the financial institution (including entities in its controlled group) is
treated as an “applicable employer,” (ii) its SEOs are treated as “covered
executives,” and (iii) any taxable year that includes any portion of that period is
treated as an “applicable taxable year,” each as defined in 26 U.S.C. 162(m)(5),
except that the dollar limitation and the remuneration for the taxable year are
prorated for the portion of the taxable year that the Treasury holds an equity or
debt position in the financial institution under the CPP.

§ 30.11 0O-11: How does section 111(b) of EESA operate in connection with

an acquisition, merger, or reorganization?
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(a) Special rules for acquisitions, mergers, or reorganizations. In the

event that a financial institution (target) that had sold troubled assets to the
Treasury through the CPP is acquired by an entity that is not related to target
(acquirer) in an acquisition of any form, acquirer will not become subject to
section 111(b) of EESA merely as a result of the acquisition. For this purpose,
an acquirer is related to target if stock or other interests of target are treated
(under 26 U.S.C. 318(a) other than paragraph (4) thereof) as owned by acquirer.
With respect to the target, any employees of target who are SEOs prior to the
acquisition will be subject to section 111(b)(2)(C) of EESA until after the first
anniversary following the acquisition.

(b) Example. In 2008, financial institution A sells $100 million of troubled
assets to the Treasury through the CPP. In January 2009, financial institution B,
which is not otherwise subject to section 111(b) of EESA, acquires financial
institution A in a stock purchase transaction, with the result that financial
institution A becomes a wholly owned subsidiary of financial institution B. Based
on the rules in paragraph (a) of this 8 30.11 (Q-11), the SEOs of financial
institution B are not subject to section 111(b) of EESA solely as a result of the
acquisition of financial institution A in January 2009. The SEOs of financial

institution A at the time of the acquisition are subject to section 111(b)(2)(C) of
EESA until January 2010, the first anniversary following the acquisition.

Dated:

Neel Kashkari
Interim Assistant Secretary for Financial Stability
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Frequently Asked Questions (FAQS)
Executive Compensation Requirements under the Capital Purchase Program (CPP)

For what period do the executive compensation requirements set forth in 31 C.F.R.
Part 30 promulgated under EESA section 111(b) (CPP executive compensation
requirements) apply to the financial institution?

The executive compensation requirements apply to the financial institution for as long as
Treasury holds any equity or debt position in the financial institution under the CPP,
including the Warrant or any equity acquired under the Warrant.

How are senior executive officers (SEOs) identified for purposes of compliance with
the CPP executive compensation requirements?

(a) Non-tax-related standards. For purposes of the non-tax-related executive
compensation standards (no unnecessary and excessive risk taking, clawbacks of certain
bonus or incentive compensation, and prohibition on golden parachute payments), the
SEOs for a year are the “named executive officers” who are identified in the financial
institution’s annual report on Form 10-K or annual meeting proxy statement for that year
(reporting the executive’s compensation for the immediately preceding year). These
executive officers are considered the SEOs throughout that entire year.

Prior to the identification of the named executive officers in the financial institution’s
annual report on Form 10-K or annual meeting proxy statement, the financial institution
must make its best efforts to identify the year’s SEOs for purposes of the applicability of
the non-tax related executive compensation standards for the year. If any executive is a
potential SEO and terminates employment in an involuntary termination prior to the
identification of the year’s named executive officers, the financial institution should
refrain from making any golden parachute payment until the year’s named executive
officers are identified in either the annual report on Form 10-K or annual meeting proxy
statement so that it can be determined whether the executive is a named executive officer
and, therefore, is a SEO who is not entitled to the golden parachute payment for the year.

(b) Tax-related standard. The tax-related executive compensation standard requires
financial institutions to agree not to claim a tax deduction for compensation paid to each
SEO in an amount that exceeds $500,000. Because the contractual limitation on the
amount of the tax deduction is based on current year compensation, the SEOs are
determined based on compensation for that year, rather than compensation paid in the
preceding year as described above. This means that for the purposes of the tax-related
standard, SEOs are determined based on the financial institution’s annual report on Form
10-K or annual meeting proxy statement for the year subsequent to the year in which the
contractual limitation on the tax deduction applies.

(c) Private financial institutions. Rules analogous to those in paragraph (a) and (b) apply
to financial institutions that do not have securities registered with the Securities and
Exchange Commission (SEC) pursuant to the federal securities laws.




How must a financial institution that is defined as a “smaller reporting company ”
pursuant to Item 10 of Regulation S-K under the federal securities laws identify
SEOs for purposes of compliance with the CPP executive compensation
requirements?

A financial institution that is a “smaller reporting company” must identify SEOs pursuant
to the rules set forth in section 30.2 of 31 C.F.R. Part 30 and the previous FAQ. Note that
such a financial institution must identify at least five SEOs, even if only three SEOs are
provided in the disclosure pursuant to section 402 of Regulation S-K under the federal
securities laws.

How should a financial institution that is defined as a “smaller reporting company”
pursuant to Item 10 of Regulation S-K under the federal securities laws provide the
certifications of the compensation committee for purposes of compliance with the
CPP executive compensation requirements?

A financial institution that is a “smaller reporting company” should provide the
certifications of the compensation committee, or a committee acting in a similar capacity,
to its primary regulatory agency.

To what primary regulatory agency should a state-chartered bank that does not
have securities registered with the SEC pursuant to the federal securities laws
provide the certifications of the compensation committee for purposes of compliance
with the CPP executive compensation requirements?

In the case of a state-chartered bank that does not have securities registered with the SEC
pursuant to the federal securities laws, the primary regulatory agency is its primary
federal banking regulator.

For purposes of compliance with the CPP executive compensation requirements
relating to the clawback provision, must a financial institution recover bonuses and
incentive compensation based on financial statements that become materially
inaccurate because of revisions to generally accepted accounting principles where
the financial statements were accurate based on generally accepted accounting
principles applicable when the payment was made?

No.

Are payments on account of involuntary termination of employment that are made
after the period that the Treasury holds an equity or debt position under the CPP
taken into account for purposes of the rules prohibiting golden parachute payments
under the CPP executive compensation requirements?

Yes. A golden parachute payment is the aggregate present value of all payments made on
account of an applicable severance of employment that equals or exceeds three times the



SEQO’s base amount. Thus, the determination of a golden parachute payment includes
amounts paid during or after the period the Treasury holds an equity or debt position
under the CPP. ([See § 1.280G-1, Q&A-38, of the Treasury Regulations for how to
allocate the base amount to a series of payments made over multiple years.])

Please check back regularly for postings of additional Q&As.
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An Act

To provide authonity for the Federal Government to purchase and insure certain
types of troubled assets for the purposes of providing stability to and preventing
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DIVISION A—EMERGENCY ECONOMIC
STABILIZATION

SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

{a) SHORT TITLE.—This division may be cited as the “Emergency
Economie Stahilization Aet of 2008,



SEC. 111. EXECUTIVE COMPENSATION AND CORPORATE GOVERNANCE.

(a) ArrLicaBILITY.—ANY financia ingtitution that sells troubled assets to the Secretary under
this Act shall be subject to the executive compensation requirements of subsections (b) and (c) and the
provisions under the Internal Revenue Code of 1986, as provided under the amendment by section 302,
as applicable.

(b) DIRECT PURCHASES.—

(1) In GENERAL.—Where the Secretary determines that the purposes of this Act are
best met through direct purchases of troubled assets from an individual financial institution
where no bidding process or market prices are available, and the Secretary receives a
meaningful equity or debt position in the financial institution as aresult of the transaction, the
Secretary shall require that the financial institution meet appropriate standards for executive
compensation and corporate governance. The standards required under this subsection shall
be effective for the duration of the period that the Secretary holds an equity or debt position in
the financial ingtitution.

(2) CriITERIA.—The standards required under this sub-section shall include—

(A) limits on compensation that exclude incentives for senior executive
officers of afinancial institution to take unnecessary and excessive risks that threaten
the value of the financia institution during the period that the Secretary holds an
equity or debt position in the financial institution;

(B) aprovision for the recovery by the financial institution of any bonus or
incentive compensation paid to a senior executive officer based on statements of
earnings, gains, or other criteriathat are later proven to be materially inaccurate; and

(C) aprohibition on the financial institution making any golden parachute
payment to its senior executive officer during the period that the Secretary holds an
equity or debt position in the financial institution.

(3) DerINnITION.—FoOr purposes of this section, the term *‘ senior executive officer’”’
means an individual who is one of the top 5 highly paid executives of a public company,
whose compensation is required to be disclosed pursuant to the Securities Exchange Act of
1934, and any regulationsissued there-under, and non-public company counterparts.

(c) AucTtioN PurcHAases.—Where the Secretary determines that the purposes of this Act are
best met through auction purchases of troubled assets, and only where such purchases per financial
institution in the aggregate exceed $300,000,000 (including direct purchases), the Secretary shall
prohibit, for such financial institution, any new employment contract with a senior executive officer
that provides a golden parachute in the event of an involuntary termination, bankruptcy filing,
insolvency, or receivership. The Secretary shall issue guidance to carry out this paragraph not later
than 2 months after the date of enactment of this Act, and such guidance shall be effective upon
issuance.

(d) Sunser.—The provisions of subsection (c) shall apply only to arrangements entered into
during the period during which the authorities under section 101(a) are in effect, as determined under
section 120.



SEC. 302. SPECIAL RULESFOR TAX TREATMENT OF EXECUTIVE COMPENSATION OF EMPLOYERS
PARTICIPATING IN THE TROUBLED ASSETS RELIEF PROGRAM.

(a) DeNIAL oF DeEbucTioN.—Subsection (m) of section 162 of the Internal Revenue Code of 1986
is amended by adding at the end the following new paragraph:
‘ (5) SPECIAL RULE FOR APPLICATION TO EMPLOYERS PARTICI-PATING IN THE TROUBLED ASSETS
RELIEF PROGRAM.—
““(A) IN ceNERAL.—InN the case of an applicable employer, no deduction shall be
allowed under this chapter—

““(i) in the case of executive remuneration for any applicable taxable year which is
attributable to services performed by a covered executive during such applicable taxable
year, to the extent that the amount of such remuneration exceeds $500,000, or

““(ii) in the case of deferred deduction executive remuneration for any taxable year
for services per-formed during any applicable taxable year by a covered executive, to
the extent that the amount of such remuneration exceeds $500,000 reduced (but not
below zero) by the sum of —

“* (I the executive remuneration for such applicable taxable year, plus
“*(II) the portion of the deferred deduction executive remuneration for such
services which was taken into account under this clause in a preceding taxable
year.
**(B) AppLICABLE EMPLOYER.—FoOr purposes of this paragraph—

“*(i) IN GENERAL.—EXcept as provided in clause (ii), the term ‘applicable
employer’ means any employer from whom 1 or more troubled assets are acquired
under a program established by the Secretary under section 101(a) of the Emergency
Economic Stabilization Act of 2008 if the aggregate amount of the assets so acquired
for all taxable years exceeds $300,000,000.

“*(ii) DISREGARD OF CERTAIN ASSETS SOLD THROUGH DIRECT PURCHASE.—If the only
sales of troubled assets by an employer under the program described in clause (i) are
through 1 or more direct purchases (within the meaning of section 113(c) of the
Emergency Economic Stabilization Act of 2008), such assets shall not be taken into
account under clause (i) in determining whether the employer is an applicable employer
for purposes of this paragraph.

“*(iii) AGGREGATION RULES.—TwO0 or more persons who are treated as asingle
employer under subsection (b) or (c) of section 414 shall be treated as a single employer,
except that in applying section 1563(a) for purposes of either such subsection,
paragraphs (2) and (3) thereof shall be disregarded.

“*(C) APPLICABLE TAXABLE YEAR.—FOr purposes of this paragraph, the term ‘applicable
taxable year’ means, with respect to any employer—

““(i) thefirst taxable year of the employer—

“*(1) which includes any portion of the period during which the

authorities under section 101(a) of the Emergency Economic

Stabilization Act of 2008 are in effect (determined under section 120

thereof), and

(1) in which the aggregate amount of troubled assets acquired

from the employer during the taxable year pursuant to such authorities

(other than assets to which subparagraph (B)(ii) applies), when added to

the aggregate amount so acquired for all preceding taxable years,

exceeds $300,000,000, and

“*(ii) any subseguent taxable year which includes any portion of such
period.
**(D) CovERED EXECUTIVE.—For purposes of this paragraph—

“*(i) IN GENERAL.—Theterm ‘ covered executive’ means, with respect to any
applicable taxable year, any employee—

“*(I) who, at any time during the portion of the taxable year during

which the authorities under section 101(a) of the Emergency Economic

Stabilization Act of 2008 are in effect (determined under section 120

thereof), isthe chief executive officer of the applicable employer or the chief

financial officer of the applicable employer, or an individual acting in either

such capacity, or

““(I1) who is described in clause (ii).
“*(ii) HIGHEST COMPENSATED EMPLOYEES.—AN employee is described in this



clauseif the employeeis 1 of the 3 highest compensated officers of the applicable
employer for the taxable year (other than an individual described in clause (i)(1)),
determined—

“*(I) on the basis of the shareholder disclosure rules for compensation
under the Securities Exchange Act of 1934 (without regard to whether those rules
apply to the employer), and

““(I1) by only taking into account employees employed during the portion of
the taxable year described in clause (i)(1).

“*(iii) EMPLOYEE REMAINS COVERED EXECUTIVE.— If an employeeis a covered
executive with respect to an applicable employer for any applicable taxable year, such
employee shall be treated as a covered executive with respect to such employer for all
subsequent applicable taxable years and for al subsegquent taxable years in which
deferred deduction executive remuneration with respect to services performed in all
such applicable taxable years would (but for this paragraph) be deductible.

‘*(E) EXECUTIVE REMUNERATION.—FOr purposes of this paragraph, the term ‘ executive
remuneration’ means the applicable employee remuneration of the covered executive, as
determined under paragraph (4) without regard to sub-paragraphs (B), (C), and (D) thereof.
Such term shall not include any deferred deduction executive remuneration with respect to
services performed in a prior applicable taxable year.

**(F) DEFERRED DEDUCTION EXECUTIVE REMUNERA-TION.—FOr purposes of this paragraph,
the term ‘ deferred deduction executive remuneration’ means remuneration which would be
executive remuneration for services per-formed in an applicable taxable year but for the fact
that the deduction under this chapter (determined without regard to this paragraph) for such
remuneration is allow-able in a subsequent taxable year.

**(G) CoorbINATION.—Rules similar to the rules of sub-paragraphs (F) and (G) of
paragraph (4) shall apply for purposes of this paragraph.

‘*(H) REGULATORY AUTHORITY.—The Secretary may pre-scribe such guidance, rules, or
regulations as are necessary to carry out the purposes of this paragraph and the Emergency
Economic Stabilization Act of 2008, including the extent to which this paragraph appliesin
the case of any acquisition, merger, or reorganization of an applicable employer.’”.

(b) GoLDEN PARACHUTE RULE.—Section 280G of the Internal Revenue Code of 1986 is

amended—
(2) by redesignating subsection (€) as subsection (f), and
(2) by inserting after subsection (d) the following new sub-section:
**(€) SPeCIAL RULE FOR APPLICATION TO EMPLOYERS PARTICI PATING IN THE TROUBLED ASSETS

RELIEF PROGRAM.— -

‘(1) IN GeNERAL.—IN the case of the severance from employment of a covered

executive of an applicable employer during the period during which the authorities
under section 101(a) of the Emergency Economic Stabilization Act of 2008 arein
effect (determined under section 120 of such Act), this section shall be applied to
payments to such executive with the following modifications:

““(A) Any referenceto adisqualified individual (other than in subsection (c))
shall be treated as areference to a covered executive.

*“(B) Any reference to a change described in subsection (b)(2)(A)(i) shall be treated
as areference to an applicable severance from employment of a covered executive, and
any reference to a payment contingent on such a change shall be treated as a reference to
any payment made during an applicable taxable year of the employer on account of such
applicable severance from employment.

“*(C) Any reference to a corporation shall be treated as a reference to an applicable
employer.

‘(D) The provisions of subsections (b)(2)(C), (b)(4), (b)(5), and (d)(5) shall not
apply.

**(2) DEFINITIONS AND SPECIAL RULES.—For purposes of this subsection:

““(A) DerINITIoNs.—Any term used in this subsection which isaso used in
section 162(m)(5) shall have the meaning given such term by such section.
‘*(B) APPLICABLE SEVERANCE FROM EMPLOYMENT.—The term ‘applicable
severance from employment’ means any severance from employment of a
covered executive—
“*(i) by reason of an involuntary termination of the executive by the
employer, or



“*(ii) in connection with any bankruptcy, liquidation, or receivership of

the employer.
**(C) COORDINATION AND OTHER RULES.—

(i) IN GENERAL.—If @ payment which is treated as a parachute
payment by reason of this subsection is also a parachute payment
determined without regard to this subsection, this subsection shall not apply
to such payment.

“*(ii) REGULATORY AUTHORITY.—The Secretary may prescribe such
guidance, rules, or regulations as are hecessary—

““(I) to carry out the purposes of this subsection and the
Emergency Economic Stabilization Act of 2008, including the extent
to which this subsection appliesin the case of any acquisition, merger,
or reorganization of an applicable employer,

(1) to apply this section and section 4999 in cases where one or
more payments with respect to any individual are treated as parachute
pay-ments by reason of this subsection, and other pay-ments with
respect to such individual are treated as parachute payments under this
section without regard to this subsection, and

(1) to prevent the avoidance of the applica-tion of this section
through the mischaracterization of a severance from employment as
other than an applicable severance from employment.’”.

(c) EFFecTIVE DATES.—

(1) In GENERAL.—The amendment made by subsection (@) shall apply to taxable years ending
on or after the date of the enactment of this Act.

(2) GoLDEN PARACHUTE RULE.—The amendments made by subsection (b) shall apply to
payments with respect to severances occurring during the period during which the authorities
under section 101(a) of this Act arein effect (deter-mined under section 120 of this Act).

(b) EXTENSION.—

(1) INn GENERAL.—Section 4611(f) (relating to application of Qil Spill Liability Trust

Fund financing rate) is amended by striking paragraphs (2) and (3) and inserting the following

new paragraph:

““(2) TerminaTION.—The Oil Spill Liability Trust Fund financing rate shall not apply

after December 31, 2017."".

(2) ConFORMING AMENDMENT.—Section 4611(f)(1) is amended by striking ** paragraphs

(2) and (3)"" and inserting * ‘ paragraph (2)’.

(3) EFrecTivE DATE.—The amendments made by this sub-section shall take effect on the
date of the enactment of this Act.
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Treasury Announces New Restrictions On Executive Compensation

Today, the Treasury Department is issuing a new set of guidelines on executive pay
for financial institutions that are receiving government assistance to address our
current financial crisis. These measures are designed to ensure that public funds
are directed only toward the public interest in strengthening our economy by
stabilizing our financial system and not toward inappropriate private gain. The
measures announced today are designed to ensure that the compensation of top
executives in the financial community is closely aligned not only with the interests of
shareholders and financial institutions, but with the taxpayers providing assistance
to those companies.

The Treasury guidelines on executive pay seek to strike the correct balance
between the need for strict monitoring and accountability on executive pay and the
need for financial institutions to fully function and attract the talent pool that will
maximize the chances of financial recovery and taxpayers being paid back on their
investments. The proposals below, such as emphasizing restricted stock that vests
as the government is repaid with interest, seek to strike exactly that balance.

The guidelines distinguish between banks participating in any new generally
available capital access program and banks needing "exceptional assistance.”
Generally available programs have the same terms for all recipients, with limits on
the amount each institution may receive and specified returns for taxpayers. The
goal of these programs is to help ensure the financial system as a whole can
provide the credit necessary for recovery, including providing capital to smaller
community banks that play a critical role in lending to small businesses, families
and others. The previously announced Capital Purchase Program is an example of
a generally available capital access program.

If a firm needs more assistance than is allowed under a widely available standard
program, then that is exceptional assistance. Banks falling under the "exceptional
assistance” standard have bank-specific negotiated agreements with Treasury.
Examples include AIG, and the Bank of America and Citi transactions under the
Targeted Investment Program.

As part of President Obama's efforts to promote systemic regulatory reform, the
standards today mark the beginning of a long-term effort to examine both the
degree that executive compensation structures at financial institutions contributed
to our current financial crisis and how corporate governance and compensation
rules can be reformed to better promote long-term value and growth for
shareholders, companies, workers and the economy at large and to prevent such
financial crises from occurring again.

I COMPLIANCE AND CERTIFICATION:

All Companies Receiving Government Assistance Must Ensure Compliance
with Executive Compensation Provisions: The chief executive officers of all
companies that have to this point received or do receive any form of government
assistance must provide certification that the companies have strictly complied with
statutory, Treasury, and contractual executive compensation restrictions. Chief
executive officers must re-certify compliance with these restrictions on an annual
basis. In addition, the compensation committees of all companies receiving
government assistance must provide an explanation of how their senior executive
compensation arrangements do not encourage excessive and unnecessary risk-
taking.

1. ENHANCED CONDITIONS ON EXECUTIVE COMPENSATION



GOING FORWARD:

A.

Companies Receiving Exceptional Financial Recovery Assistance:

Limit Senior Executives to $500,000 in Total Annual Compensation —
Other than Restricted Stock: Current programs providing exceptional
assistance to financial institutions forbid recipients of government funds
from taking a tax deduction for senior executive compensation above
$500,000. Today's guidance takes this restriction further by limiting the total
amount of compensation to no more than $500,000 for these senior
executives except for restricted stock awards.

Any Additional Pay for Senior Executives Must Be in Restricted Stock
that Vests When the Government Has Been Repaid with Interest: Any
pay to a senior executive of a company receiving exceptional assistance
beyond $500,000 must be made in restricted stock or other similar long-
term incentive arrangements. The senior executive receiving such
restricted stock will only be able to cash in either after the government has
been repaid — including the contractual dividend payments that ensure
taxpayers are compensated for the time value of their money — or after a
specified period according to conditions that consider among other factors
the degree a company has satisfied repayment obligations, protected
taxpayer interests or met lending and stability standards. Such a restricted
stock strategy will help assure that senior executives of companies receiving
exceptional assistance have incentives aligned with both the long-term
interests of shareholders as well as minimizing the costs to taxpayers.

Executive Compensation Structure and Strategy Must be Fully
Disclosed and Subject to a "Say on Pay" Shareholder Resolution: The
senior executive compensation structure and the rationale for how
compensation is tied to sound risk management must be submitted to a
non-binding shareholder resolution. There are no "Say on Pay" provisions in
the existing programs.

Require Provisions to Clawback Bonuses for Top Executives
Engaging in Deceptive Practices: Under the existing programs providing
exceptional assistance, only the top five senior executives were subject to a
clawback provision. Going forward, a company receiving exceptional
assistance must have in place provisions to claw back bonuses and
incentive compensation from any of the next twenty senior executives if they
are found to have knowingly engaged in providing inaccurate information
relating to financial statements or performance metrics used to calculate
their own incentive pay.

Increase Ban on Golden Parachutes for Senior Executives: The
existing programs providing exceptional assistance to financial institutions
prohibited the top five senior executives from receiving any golden
parachute payment upon severance from employment, a ban that will be
expanded to include the top ten senior executives. In addition, and at a
minimum, the next twenty-five executives will be prohibited from receiving
any golden parachute payment greater than one year's compensation upon
severance from employment.

Require Board of Directors' Adoption of Company Policy Relating to
Approval of Luxury Expenditures: The boards of directors of companies
receiving exceptional assistance from the government must adopt a
company-wide policy on any expenditures related to aviation services, office
and facility renovations, entertainment and holiday parties, and conferences
and events. This policy is not intended to cover reasonable expenditures for
sales conferences, staff development, reasonable performance incentives
and other measures tied to a company's normal business operations. These
new rules go beyond current guidelines, and would require certification by
chief executive officers for expenditures that could be viewed as excessive
or luxury items. Companies should also now post the text of the
expenditures policy on their web sites.

Financial Institutions Participating in Generally Available Capital
Access Programs:

The Treasury intends to issue proposed guidance subject to public comment on the

following executive compensation requirements relating to future generally available

capital access programs.

e Limit Senior Executives to $500,000 in Total Annual Compensation



Plus Restricted Stock — Unless Waived with Full Public Disclosure and
Shareholder Vote: Companies that participate in generally available capital
access programs may waive the $500,000 plus restricted stock rule only by
disclosure of their compensation and, if requested, a non-binding "say on
pay" shareholder resolution. All firms participating in a future capital access
program must review and disclose the reasons that compensation
arrangements of both the senior executives and other employees do not
encourage excessive and unnecessary risk taking. Under the current
Capital Purchase Program, the companies were only required to review and
certify that the top five executives' compensation arrangements did not
encourage excessive and unnecessary risk-taking.

e Require Provisions to Clawback Bonuses for Top Executives
Engaging in Deceptive Practices: The same clawback provision that
applies to companies receiving exceptional assistance will apply to those in
generally available capital access programs. Thus, in addition to the
clawback provision applicable to the top five executives as under the Capital
Purchase Program, a company receiving assistance must have in place
provisions to claw back bonuses and incentive compensation from any of
the next twenty senior executives if they are found to have knowingly
engaged in providing inaccurate information relating to financial statements
or performance metrics used to calculate their own incentive pay.

e Increase Ban on Golden Parachutes for Senior Executives: Even under
generally available capital access programs, the golden parachute ban will
be strengthened: Upon a severance from employment, the top five senior
executives will not be allowed a golden parachute payment greater than one
year's compensation, as opposed to three years under the current Capital
Purchase Program.

e Require Board of Directors' Adoption of Company Policy Relating to
Approval of Luxury Expenditures: This policy will be the same for
companies accessing generally available capital programs as it is for those
receiving exceptional assistance. There are no guidelines on luxury
expenditures under the current Capital Purchase Program.

[These new standards will not apply retroactively to existing investments or to
programs already announced such as the Capital Purchase Program and the Term
Asset-Backed Securities Loan Facility.]

lll. LONG-TERM REGULATORY REFORM: COMPENSATION STRATEGIES
ALIGNED WITH PROPER RISK MANAGEMENT AND LONG-TERM VALUE AND
GROWTH:

Even as we work to recover from current market events, it is not too early to begin a
serious effort to both examine how company-wide compensation strategies at
financial institutions — not just those related to top executives — may have
encouraged excessive risk-taking that contributed to current market events and to
begin developing model compensation policies for the future. Such steps should
include:

e Requiring all Compensation Committees of Public Financial
Institutions to Review and Disclose Strategies for Aligning
Compensation with Sound Risk-Management: The Secretary of the
Treasury and the Chairman of the Securities and Exchange Commission
should work together to require compensation committees of all public
financial institutions — not just those receiving government assistance — to
review and disclose executive and certain employee compensation
arrangements and explain how these compensation arrangements are
consistent with promoting sound risk management and long-term value
creation for their companies and their shareholders.

e Compensation of Top Executives Should Include Incentives That
Encourage a Long-Term Perspective: Over the last decade there has
been an emerging consensus that top executives should receive
compensation that encourages more of a long-term perspective on creating
economic value for their shareholders and the economy at large. One idea
worthy of serious consideration is requiring top executives at financial
institutions to hold stock for several years after it is awarded before it can be
cashed-out as this would encourage a more long-term focus on the
economic interests of the firm.

e Pass Say on Pay Shareholder Resolutions on Executive
Compensation: Even beyond companies receiving financial recovery



assistance, owners of financial institutions — the shareholders — should have
a non-binding resolution on both the levels of executive compensation as
well as how the structure of compensation incentives help promote risk
management and long-term value creation for the firm and the economy as
a whole.

White House -Treasury Conference on Long-Term Executive Pay
Reform: The Secretary of the Treasury will host a conference with
shareholder advocates, major public pension and institutional investor
leaders, policy-makers, executives, academics, and others on executive pay
reform at financial institutions. Treasury will seek testimony, comment, and
white papers on model executive pay initiatives in the cause of establishing
best practices and guidelines on executive compensation arrangements for
financial institutions.
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