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Italy’s New Restructuring Rules

On June 23, 2015, the Italian Government approved important amendments to
the Italian Bankruptcy Act. These amendments follow a major reform in 2012, which introduced
U.S. Chapter 11-style proceedings in Italy by modifying the pre-existing concordato preventivo
proceedings. The amendments are meant to address issues that have arisen in the three years
following the 2012 reform.

The new rules: (a) allow creditors to file competing plans in the context of a
concordato, thus offering voting creditors an alternative to a debtor’s plan; (b) introduce specific
provisions applicable to a sale of assets by a debtor in a concordato and to so-called “stalking
horse” offers; (c) facilitate the grant of urgent financing to support the business of a debtor in a
concordato; and (d) introduce proceedings similar to English law “schemes of arrangements” to
allow the out-of-court restructuring of financial claims with the support of creditors holding at
least 75% of the relevant claims, thus overcoming de facto vetoes by minority financial creditors.

The new rules have been introduced by means of a Law Decree (the “Decree”)
which entered into force on the day of its publication in the Official Journal (June 27, 2015) and
will need to be ratified by Parliament within the following 60 days.*

l. Competing plans in a concordato

Prior to the Decree, a debtor accessing so-called concordato preventivo (i.e., a
procedure similar to US Chapter 11 proceedings) was entitled to file a restructuring plan on an
exclusive basis. Creditors therefore could only reject or approve the debtor’s plan. Faced with
such alternative, creditors were often forced to approve suboptimal plans to avoid bankruptcy
liquidation.

The Decree seeks to address this issue by allowing creditors holding at least
10% of the overall debt to file a competing plan (unless the debtor’s plan ensures payment of at
least 40% of unsecured claims, in which case no competing plan is allowed).

Creditors proposing a competing plan may vote on the plan only if they are
included in a separate class. Competing plans are submitted to the creditors’ vote along with the
debtor’s plan and the most voted plan is then presented to the Court for ratification.

In case the Court ratifies a competing plan, should the debtor not cooperate in
the implementation of the plan, the Court may assign the necessary powers to the judicial
commissioner or a judicial administrator. In the event that the plan envisages a capital increase,

! In case Parliament does not ratify it within 60 days, the Decree will cease to be effective retroactively.
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the judicial administrator may adopt the necessary corporate resolutions, thus effectively
replacing the debtor’s shareholders or board of directors.

Il. Competing bids and “stalking horse” offers in a concordato

In concordato preventivo proceedings, the debtor’s restructuring plan is often
based on a third party’s offer to purchase the debtor’s business. In such cases, there is no
guarantee that the offer maximizes the value of the business and creditors’ recovery.

To address this issue, the Decree provides that the Court — upon request of the
judicial commissioner — may order the launch of a competing bid process, allowing interested
third parties to conduct due diligence on the relevant assets. Moreover, the initial offer (similarly
to what happens with so-called “stalking horse” offers in U.S. Chapter 11 proceedings) may
provide for reimbursement of the expenses incurred to prepare the offer in case a competing
bidder prevails. Such reimbursement may not exceed 3% of the original offer price.

[l Urgent financing in a concordato

With a view to increasing the chances of success of concordato proceedings,?
the Decree introduced new provisions on urgent financing. Under the new rules, a debtor may
request the Court to authorize financing to fund urgent business needs up to the filing of the
plan.

In general, under the pre-existing rules, a debtor may request the Court to
authorize interim financing for the duration of the entire proceedings, provided that an
independent expert certifies that such financing is in the best interest of creditors. In practice,
however, Courts have been reluctant to grant the authorization before the concordato plan is
filed.

Under the new rules for urgent financing, there is no need for a certification from
an independent expert. The debtor however needs to show that without the financing during the
period leading up to the filing of the plan its business would suffer serious and irreparable harm.

The Court must decide on the request within 10 days and, to such end, it may
hear the judicial commissioner, if already appointed, and the main creditors.

\VA The Italian way to “schemes of arrangement”

Under Article 182-bis of the Italian Bankruptcy Act, a debtor may enter into an
out-of-Court debt restructuring agreement with creditors holding at least 60% of overall
liabilities, provided that creditors who are not a party to that agreement are satisfied in full. This
is a purely consensual arrangement and therefore individual creditors may often exercise a de
facto veto on the restructuring, even when a large majority of creditors holding claims of the
same nature have already accepted the terms of the restructuring.

2 Equivalent provisions are set out in relation to out-of-Court debt restructuring agreements under Article 182-bis of

the Italian Bankruptcy Act.
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Inspired by English law schemes of arrangement, the Decree seeks to address
this issue with respect to the restructuring of financial claims by providing that the debtor® may
ask the Court to extend the effects of the restructuring agreement to dissenting creditors,
provided that consenting creditors hold at least 75% of the debt included in the relevant class.*
The Court must ascertain that the dissenting creditors were effectively given the chance to
participate in the restructuring negotiations and that treatment of their claims under the
restructuring agreement is no worse than under any available alternative.

* * *

If you have any questions concerning this memorandum, please feel free to
contact Roberto Bonsignore or Carlo de Vito Piscicelli in our Milan office (+39 02 72 60 81) or
Giuseppe Scassellati-Sforzolini in our Rome office (+39 06 69 52 21), or any of your regular
contacts at the firm.
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¥ such option is available only to a debtor whose financial debt amounts to at least 50% of its overall liabilities.

* Asimilar provision is set forth in relation to standstill agreements, in order to bind creditors with whom

restructuring negotiations are ongoing and who do not intend to become a party to such agreements.
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