BRUSSELS, NOVEMBER 3, 2011

CHINA'S SIPO ISSUES DRAFT AMENDMENTS TO THE
MEASURES FOR PATENT COMPULSORY LICENSING

On October 12, 2011, China’s State Intellectual Property Office (the “SIPO”) issued
for public comment draft amendments to the “Measures for Compulsory Patent Licensing”
(the “Draft Amendments”)." The Draft Amendments shed some light on the procedure for
issuance of compulsory patent licenses for antitrust violations and the respective roles of the
Chinese patent administration and Chinese antitrust authorities, but they leave many
questions unanswered. The comment period ends on November 13, 2011.

The Anti-Monopoly Law (the “AML”) prohibits abuse of IP rights that restricts or
eliminates competition (Article 55). Article 48 of the Chinese Patent Law provides that the
State Council’s patent administration department may grant a compulsory license to a
requesting party if a patentee’s exercise of its patent rights constitutes anti-competitive
conduct. Article 5 of the Draft Amendments restates this rule, and Article 11 adds that any
request for compulsory licensing under Article 48 of the Patent Law should be accompanied
by a court judgment or a decision of a Chinese antitrust authority finding that the patentee’s
exercise of its patent rights constitutes anti-competitive conduct.

The Draft Amendments suggest that neither the Chinese antitrust authorities nor
Chinese courts have the power to grant compulsory patent licenses to remedy violations of
the AML. Under the AML, antitrust authorities can impose fines to undertakings and
industrial associations, and cancel the registration of an industrial association. Chinese
courts can pursue civil or criminal violations. However, the AML does not specifically
authorize the antitrust authorities or the courts to issue compulsory licenses.

To obtain a compulsory license in a case like the EU Microsoft case, therefore, a
victim of patent abuse would have to obtain a decision of the National Development and
Reform Commission (“NDRC”) or the State Administration for Industry and Commerce
(“SAIC”) or a court judgment finding that the conduct in question violated the AML and
then apply to the State Council’s patent administration department, which could issue a
compulsory license. Unfortunately, NDRC and SAIC have issued no guidance on when the

1 See http://www.chinalaw.gov.cn/article/cazjgg/201110/20111000350961.shtml
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enforcement of patents constitutes a violation of the AML, much less on when such conduct
would justify a compulsory license. Similarly, the Draft Amendments do not indicate what
criteria the patent administration department would apply to determine whether a
compulsory license is an appropriate remedy for an antitrust violation.

The Draft Amendments appear to raise more questions than they answer. Although
they arguably clarify that the Chinese courts and antitrust authorities have no power to grant
compulsory licenses, they shed no light on the conduct that the Chinese patent
administration would consider justifies a compulsory license or the level of review the
patent administration will exercise over judgments or decisions of Chinese courts or antitrust
authorities regarding patent abuse constituting an antitrust violation.

* * *

If you have any questions, please feel free to contact any of your regular contacts at
the firm or any of our partners and counsel listed under China or Antitrust and Competition
under the "Practices" section of our website at http://www.clearygottlieb.com.
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