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Can a Pre-Completion Downward Revision to the Target's Forecasted
Performance Constitute a MAC in an English Law SPA?

There has historically been very little reasoned consideration by the UK Courts of MAC
conditions in English law SPAs. In contrast, there have however been a number of cases in the
US Courts (particularly in Delaware) which have considered MAC conditions. The Delaware
Courts have interpreted MAC conditions narrowly and in a seller friendly manner — the Delaware
Court of Chancery in the important IBP v Tyson Foods decision for instance said that MAC
conditions were “best read as a backstop protecting the acquirer from the occurrence of
unknown events that substantially threaten the overall earnings potential of the target in a
durationally significant manner”. The Delaware Courts have also been reluctant to allow a
buyer to trigger a MAC condition on the basis that the target had underperformed vis a vis
forecasts provided prior to execution. *

The developing UK jurisprudence, although in its relative infancy, suggests that UK Courts will
approach MAC conditions in a similar way to the US Courts and in particular in a narrow and
seller friendly manner. One of the recent cases in that developing jurisprudence is Ipsos v
Aegis?, in which the High Court of the England and Wales considered an application to strike
out a claim made by the buyer that certain MAC related provisions in an SPA had been
triggered. The High Court held that a pre-completion downwards revision to target forecasts is
unlikely, of itself, to trigger a MAC clause.

Background

In 2011, Ipsos acquired from Aegis a business division known as Synovate (the “Target”) for a
purchase price of £528.8 million. Ipsos claimed that purchase price was based on the
application of a multiplier to forecasts (the “Initial Forecasts”) of underlying profits (of £52
million) for the Target in 2011.

The SPA was signed on the 26 July 2011 and the transaction completed in 12 October 2011.
The SPA included an obligation (the “Notification Obligation”) on each to party to notify the
other of any fact, matter or circumstance reasonably likely to enable the buyer to trigger a
condition precedent to completion. One of these conditions precedent was that no ‘material
adverse effect’ had occurred.

The terms of the MAC Condition

The MAC condition in the SPA, which was subject to certain express exclusions, had two
principal constituent elements:

! See for instance the Delaware Court of Chancery decision of Hexion Specialty Chemicals v Huntsman.

2 Ipsos S.A. (Ipsos) v Dentsu Aegis Network Limited (Aegis) [2015] EWHC 1726
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1. “an act or omission or the occurrence of a fact, matter, event or circumstance”; and

2. acausal effect, “affecting [the Target] giving rise to a material adverse effect on the
business, operations, assets, liabilities, financial condition or results of operations of [the
Target] taken as a whole”

Following completion of the transaction, Ipsos claimed it had discovered that the Target

business had materially deteriorated prior to completion and that Aegis had breached the

Notification Obligation by failing to inform Ipsos of this fact.

Ipsos’s claims, which Aegis seeks to strike out

Ipsos argued that Aegis had breached the Notification Obligation by failing to notify Ipsos of a

fact and/or circumstance (being a material deterioration in the Target’s trading performance)

which was reasonably likely to enable Ipsos to trigger the MAC condition in the SPA.

Ipsos argued that it would have been entitled to rely on the MAC condition for two reasons:

e the Target’s actual performance in the period between signing and completion was
particularly poor; and/or

e certain pre-completion downward revisions to the Initial Forecasts (which were not
communicated to Ipsos) could of themselves constitute a MAC.

Aegis sought to strike out Ipsos’s claim for breach of the Notification Obligation.

Actual Performance

Ipsos argued that the Target had experienced “extremely poor sales and revenue performance”
in the period prior to completion (down by 24% and 17.7% respectively compared to the Initial
Forecasts) and a “massive drop” in operating profit in the period prior to completion (down
84.6% compared to the Initial Forecasts). For unknown reasons, Ipsos did not seem to
specifically plead an adverse performance vis a vis the equivalent periods in the previous year.
In any event, Ipsos argued there was no sensible basis on which the actual performance of the
target could not constitute a MAC.

The High Court noted that there were difficult drafting and interpretation considerations relevant
to these arguments and, at this early stage, felt compelled to refuse Aegis’ application to strike
out Ipsos’s claim based on the target’s actual performance.

Downward Revision to Forecasts

Ipsos argued that management’s pre-completion downward revisions of the Initial Forecasts
(which equated to a reduction in gross profit of $49.9 million and operating profit of $27.8
million) were substantial. Ipsos argued that a downward revision to the forecasts constitutes an
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“act, matter, event or circumstance” affecting the “business as a whole” in their own right for the
purposes of this MAC condition.

The High Court noted that the root of the issue was whether Ipsos was entitled to trigger the
MAC condition on the basis of downward revisions of themselves. The High Court held that
Ipsos would not have been entitled to trigger the MAC on this basis. In particular, the High
Court made four rulings in striking out Ipsos’s claims:

1. Arevision of a forecast does not naturally fall into within the meaning of the words “act or
omission or the occurrence of a fact, matter, event or circumstance”. The court
interpreted these words narrowly.

2. A downward revision to a forecast does not necessarily imply any actual materially
adverse impact on the Target’s business etc.

3. To construe the MAC condition in accordance with Ipsos’s arguments would not be in
accordance with commercial sense. Aegis had expressly excluded in the SPA any
liability for the accuracy of forecasts etc. Ipsos’s construction would therefore effectively
result in Aegis warranting the forecasts.

4. Finally, to hold that changes to forecasts could of themselves trigger the MAC would
create uncertainty in the market as a whole.

Conclusion

The High Court’s decision in this case expressly supports the tenor of the decisions of the
Delaware Courts on MAC conditions (that is, that for policy and other reasons, MAC conditions
should be construed in a narrow and seller friendly manner). Specifically, the High Court’s
decision strongly suggests that UK Courts will be skeptical of arguments that a downward
revision to forecasts could, of itself, warrant the triggering of a MAC particularly where the seller
has expressly disclaimed responsibility for forward looking information and forecasts.
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